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ABSTRACT

An e x a m in a tio n  o f  th e  f o r m u la t i o n ,  i n t e r p r e t a t i o n  and 
im p le m e n ta t io n  o f  c e n t r a l  governm ent c o rre sp o n d e n c e  
a d d re s s e d  i n  i d e n t i c a l  te rm s  t o  a number o f  adm in i
s t r a t i v e  b o d ie s .  C i r c u l a r s  a re  n o t  r e q u i r e d  to  
conform  to  any l e g a l  s t a n d a r d s  r e g a r d in g  t h e i r  fo rm , 
c o n te n t  o r  p u b l i c a t i o n  and a s  a consequence  have 
e v o lv ed  u n s y s t e m a t i c a l l y  and h a p h a z a rd ly  a c c o rd in g  
t o  ch ang ing  id e a s  ab o u t c e n t r a l - l o c a l  r e l a t i o n s ,  r e 
f l e c t i n g  i n  a f l e x i b l e  manner t h e  o v e r r i d i n g l y  p r a g 
m a tic  s t y l e  o f  th e  d e p a r tm e n ts  w hich i s s u e  them .
T h e i r  i n i t i a l  r o l e  o f  g u id in g  a d m i n i s t r a t i v e  p r a c t i c e  
w h i le  p r e s e r v i n g  l o c a l  d i s c r e t i o n  has  been  s u p p le 
m ented by  a more p ro m o tio n a l  n a t i o n a l  p o l i c y  u s e .  
C e r t a in  p o s t - w a r  A cts  gave im p o r ta n t  s o c i a l  s e r v i c e s  
f u n c t i o n s  t o  l o c a l  b o d ie s  b u t  v e s t e d  g e n e r a l  s u p e r 
v i s o r y  d u t i e s  i n  th e  a p p r o p r i a t e  M i n i s t e r .  L eav ing  
t h e s e  wide M i n i s t e r i a l  r e s p o n s i b i l i t i e s  l a r g e l y  
u n d e f in e d  paved th e  way f o r  d e t a i l e d  p o l i c y  i n t e r 
v e n t i o n  by  t h e  c e n t r e .  C i r c u l a r s  began  to  i n t r o d u c e  
and e n fo rc e  m ajo r p o l i c y  changes  th ro u g h o u t  a l l  l o c a l  
a u t h o r i t i e s .  They have a l s o  been  u se d  t o  i n t e r p r e t  
o r  r e p l a c e  e x p re s s  s t a t u t o r y  p r o v i s i o n s ,  t o  e l a b o r a t e  
l e g i s l a t i v e  p o l i c y ,  t o  s u b - d e l e g a te  s t a t u t o r y  pow ers 
and t o  l a y  down codes  and p ro c e d u re s  h av in g  l e g a l  
e f f e c t .  A lthough  n o t  d e r i v i n g  from s t a t u t o r y  a u th 
o r i t y ,  t h e s e  c i r c u l a r s  must p r o p e r l y  be  r e g a rd e d  a s  
law -m aking  in s t r u m e n t s  fo rm ing  a new t h i r d  t i e r  o f  
l e g i s l a t i o n  below  S t a t u t o r y  I n s t r u m e n t s .  The l e g i s 
l a t i v e  and j u d i c i a l  b ra n c h e s  have l o s t  e f f e c t i v e  
c o n t r o l  o v e r  t h e s e  v a r i o u s  p o l i c y  and law -m aking 
f u n c t i o n s  p e rfo rm ed  by th e  e x e c u t i v e .  The c o n s t i t u 
t i o n a l  dilemma i s  how t o  r e s t o r e  r e s p o n s i b i l i t y  and 
d e m o c ra t ic  a c c o u n t a b i l i t y  w i th o u t  d e s t r o y in g  th e  
many p r a c t i c a l  a d v a n ta g e s  w hich c i r c u l a r s  o f f e r  t o  
c e n t r a l  d e p a r tm e n ts .
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INTRODUCTION

’’C i r c u l a r  A f f e c t in g  o r  r e l a t i n g  to  
a c i r c l e  o r  number o f  p e r s o n s ;  e sp 
e c i a l l y  in  c i r c u l a r  l e t t e r  ’a l e t t e r  
d i r e c t e d  to  s e v e r a l  p e r s o n s ,  who 
have th e  same i n t e r e s t  i n  some common 
a f f a i r . ” (O xford E n g l i s h  D ic t io n a r y )

The s u b j e c t  o f  t h i s  s tu d y  i s  c o rre sp o n d e n ce  from 
c e n t r a l  government d e p a r tm e n ts  a d d re s s e d  i n  i d e n t i c a l  
te rm s t o  a number o f  a d m i n i s t r a t i v e  b o d ie s .  D e p a r t 
m en ta l  c i r c u l a r s  have assumed a wide v a r i e t y  o f  form s 
and been  g iv en  a b e w i ld e r in g  a r r a y  o f  t i t l e s ,  i n c l u 
d in g  M i n i s t e r i a l  C i r c u l a r ,  c i r c u l a r  l e t t e r ,  l e t t e r ,  
a d v ic e  n o te ,  p r a c t i c e  n o t e ,  code o f  gu idance  and ad
m i n i s t r a t i v e  memorandum. T h is  d i v e r s i t y  o f  form and 
no m en c la tu re  i s  a t t r i b u t a b l e  t o  th e  absence  o f  any 
s t a t u t o r y  d e f i n i t i o n  o r  r e c o g n i t i o n  a t t a c h i n g  t o  
M i n i s t e r i a l  com m unica tions . As a consequence  th e y  
have n o t  had t o  conform to  s t r i c t  l e g a l  r e q u i re m e n ts  
r e g a r d in g  t h e i r  a p p ea ran ce  o r  c o n te n t  and have evo lv ed  
u n s y s t e m a t i c a l l y  and h a p h a z a rd ly .

The d i f f i c u l t y  o f  e s t a b l i s h i n g  a c o n v e n ie n t  
system  o f  c l a s s i f i c a t i o n  f o r  a d m i n i s t r a t i v e  documents 
was c o n s id e re d  i n  th e  L oca l Government Manpower Comm
i t t e e ’s Second R epo rt  which su g g e s te d :

”a more c o n s t r u c t i v e  and l o g i c a l  
p a t t e r n  o f  documents f o r  th e  
f u t u r e . ”

In  r e l a t i o n  t o  th e  M in i s t r y  o f  E d u c a tio n ,  th e y  r e 
commended t h a t  t h e r e  sh o u ld  be f o u r  ty p e s  -  m anuals 
o f  g u id a n c e , c i r c u l a r s ,  a d m i n i s t r a t i v e  memoranda and 
c i r c u l a r  l e t t e r s .  C i r c u l a r s  sh o u ld  be r e s e r v e d  f o r :

’’announcem ents , o f t e n  on m a t t e r s  
o f  p o l i c y ,  and o f  m ajo r  even though  
t r a n s i e n t  im p o r ta n c e . ”

C i r c u l a r  l e t t e r s ,  i n d i c a t e d  th e  Com m ittee, sh o u ld  be
u se d :

’’where a p a r t i c u l a r  m a t t e r  does n o t  
a p p e a r  t o  be s u i t a b l e  f o r  i n c l u s i o n



i n  any o f  th e  o f f i c i a l  s e r i e s  o f  
o f f i c i a l  p ronouncem ents by th e  
M in i s t r y . "

The l e s s e r  r o l e  en v isag e d  f o r  c i r c u l a r  l e t t e r s  ex
ten d e d  to  t h e i r  o t h e r  su g g e s te d  u s e .  They sh o u ld  be:

"k ep t  f o r  o c c a s io n s ,  o f t e n  a n n u a l ,  
when a p a r t i c u l a r  f i g u r e  o r  i tem  
o f  in f o r m a t io n  has to  be communi
c a te d  to  each  l o c a l  e d u c a t io n  
a u t h o r i t y  b e s id e s  what i s  common 
to  a l l . "

Almost t h i r t y  y e a r s  on, th e  e d i t o r s  o f  t h e  E ncyc lo 
p a e d ia  o f  H ousing , Law and P r a c t i c e  f a c e d  th e  problem  
o f  f i n d in g  a c c e p ta b le  te rm in o lo g y  f o r  th e  c o r re s p o n d 
ence s e n t  t o  l o c a l  a u t h o r i t i e s  i n  March and May o f  
1979 which c o n ta in e d  m ajor s t a te m e n t s  o f  p o l i c y  on 
th e  c o n t r o v e r s i a l  i s s u e  o f  c o u n c i l  house s a l e s .  S ince  
th e  l e t t e r s  were n o t  o f f i c i a l  c i r c u l a r s  and had no 
r e f e r e n c e  numbers th e y  were l i s t e d  i n  th e  in d e x  u n d e r  
t h e  s e p a r a t e  h e ad in g  o f  " M i n i s t e r i a l  C om m unications". 
However, th e  " M i n i s t e r i a l  C i r c u l a r  l e t t e r s " ,  a s  th e  
E n cy c lo p a ed ia  d e s c r ib e d  them , were in c lu d e d  i n  th e  
s e c t i o n  o f  " M i n i s t e r i a l  C i r c u l a r s "  and th e  s e p a r a t e  
s u b -c a te g o ry  o f  " M i n i s t e r i a l  Communications" was n o t  
m a in ta in e d  o u t s id e  t h e  in d e x .  The March and May 
l e t t e r s  were sandw iched betw een th e  o t h e r  o f f i c i a l  
c i r c u l a r s  i n  o r d e r  o f  t h e i r  i s s u e .

Much i n t e r e s t i n g  and h ig h ly  s i g n i f i c a n t  m a t e r i a l  
would be ex c lu ded  from t h i s  s tu d y  i f  i t  was l i m i t e d  
t o  an e x a m in a tio n  o f  o f f i c i a l  c i r c u l a r s  i . e .  th o s e  
which th e  c e n t r a l  d e p a r tm e n ts  a r b i t a r i l y  choose  to  
p la c e  i n  th e  o f f i c i a l  s e r i e s .  I n s t e a d ,  a wide d e f i 
n i t i o n  o f  c i r c u l a r  i s  ad o p ted  to  in c lu d e  a l l  t y p e s  
o f  c e n t r a l - l o c a l  com m unication , from o f f i c i a l l y  
■published in s t ru m e n ts  t o  more in fo rm a l  d e v ic e s .



CHAPTER ONE ' CENTRAL DEPARTMENTS ( l )

P a r t  One D ep artm en ta l  and M i n i s t e r i a l  c i r c u l a r s

D epartm ents must have d i r e c t  s t a t u t o r y  a u t h o r i t y  
t o  e x e r c i s e  l e g a l  c o n t r o l  ove r  l o c a l  a u t h o r i t i e s :

" c e n t r a l  government d e p a r tm e n ts  have 
no l e g a l  c o n t r o l  o f  th e  work o f  l o c a l  
a u t h o r i t i e s  o t h e r  th a n  t h a t  d i r e c t l y  
c o n fe r r e d  by s t a t u t e .  A l l  fo rm a l  
c o n t r o l  which th e  d e p a r tm e n ts  e x e r c i s e  
must stem from a s p e c i f i c  s t a t u t o r y  
p r o v i s i o n . "  1

When fo rm a l  d e v ic e s  a re  n o n - e x i s t e n t ,  in a d e q u a te  o r  
i n a p p r o p r i a t e ,  n o n - s t a t u t o r y  c o n t r o l s  a re  u sed  to  
e x e r c i s e  a more in fo rm a l  in f lu e n c e  o ve r  l o c a l  a f f a i r s .  
C i r c u l a r s ,  i n  p a r t i c u l a r ,  have assumed i n c r e a s i n g  
im p o rtan ce  a s  a means o f  M i n i s t e r i a l  i n t e r v e n t i o n .
Where does th e  s t a t u t o r y  a u t h o r i t y  f o r  such c e n t r a l  
g u id an ce  l i e ?  The t a s k  o f  d i s c o v e r in g  th e  l e g i t i m a t e  
a u t h o r i t y  f o r  t h i s  ty p e  o f  a d m i n i s t r a t i v e  a c t i v i t y  i s  
made more d i f f i c u l t  by th e  f a i l u r e  o f  most c i r c u l a r s  
to  s t a t e  th e  p r e c i s e  powers u n d e r  which th e y  a re  i s s 
u e d .  A lthough many c i r c u l a r s  a re  r e s e n te d  l o c a l l y  as  
an u n w arran ted  i n t e r f e r e n c e ,  t h e  c e n t r e  has  o f t e n  
j u s t i f i e d  t h e i r  u se  by  s t r e s s i n g  t h a t  i t  has  an o v e r
a l l  n a t i o n a l  r e s p o n s i b i l i t y .  M in i s t e r s  have p e r io d 
i c a l l y  been  g iv en  d i r e c t  s t a t u t o r y  d u t i e s  t o  e x e r c i s e  
s u p e r v i s io n  o v e r  p a r t i c u l a r  p u b l i c  s e r v i c e s  ru n  by 
l o c a l  a u t h o r i t i e s  and t h i s  g iv e s  them by i m p l i c a t i o n  
th e  r i g h t  t o  in v o lv e  th e m se lv e s  g e n e r a l l y  i n  l o c a l  
governm ent a c t i v i t y .

The scope f o r  in fo rm a l  c e n t r a l  invo lv em en t i n  
l o c a l  s e r v i c e s  was g r e a t l y  expanded by a s e r i e s  o f  
p o s t -w a r  A cts  g iv in g  M in i s t e r s  t h e s e  g e n e r a l  su p e r 
v i s o r y  d u t i e s .  S e c t io n  3 5 'o f  t h e  19^8 N a t io n a l  Ass
i s t a n c e  Act r e q u i r e s  l o c a l  a u t h o r i t i e s  to  e x e r c i s e  
t h e i r  f u n c t io n s  u n d e r  th e  Act " in c lu d in g  any d i s c r e t i o n  
c o n f e r r e d  on them th e re u n d e r"  u n d e r  th e  g e n e r a l  g u id 
ance o f  th e  S e c r e t a r y  o f  S t a t e .  S e c t io n  42 o f  th e



1948 C h i ld re n  Act s t a t e s  t h a t  l o c a l  a u t h o r i t i e s  s h a l l  
e x e r c i s e  t h e i r  f u n c t i o n s  "u nder th e  g e n e ra l  gu idance  
and c o n t r o l "  o f  th e  Home S e c r e t a r y .  The f i r s t  s e c t i o n  
o f  th e  1944  E d u ca tio n  Act imposed a d u ty  on th e  M in i s t e r  
f o r  E d u ca tio n :

" to  prom ote th e  e d u c a t io n  o f  th e  
peo p le  o f  England and W a le s . . .  
and t o  s e c u re  e f f e c t i v e  e x e c u t io n  
by l o c a l  a u t h o r i t i e s ,  u n d e r  h i s  
c o n t r o l  and d i r e c t i o n ,  o f  th e  
n a t i o n a l  p o l i c y  f o r  p r o v id in g  a 
v a r i e d  and com prehensive  e d u c a t 
i o n a l  s e r v i c e  i n  e v e ry  a r e a . "

More r e c e n t l y ,  s e c t i o n  7 o f  th e  1970 L ocal A u th o r i ty
S o c ia l  S e r v ic e s  Act p ro v id e s  t h a t :

"Local a u t h o r i t i e s  s h a l l ,  i n  th e  
e x e r c i s e  o f  t h e i r  s o c i a l  s e r v i c e s  
f u n c t i o n s ,  i n c lu d in g  th e  e x e r c i s e  
o f  any d i s c r e t i o n  c o n fe r r e d  by 
any r e l e v a n t  e n ac tm en t ,  a c t  u n d e r  
t h e  g e n e r a l  gu id an ce  o f  t h e  
S e c r e t a r y  o f  S t a t e . "

I t  i s  u n l i k e l y  t h a t  s p e c i f i c  a u t h o r i t y  i s  r e q u i r e d  
f o r  g e n e r a l  M i n i s t e r i a l  gu idance  in  c i r c u l a r s  s in c e  
overv iew  f u n c t i o n s  have been  f r e e l y  e x e r c i s e d  w i th o u t  
l e g a l  c h a l le n g e  i n  a r e a s  n o t  cov ered  by e x p re s s  s t a t 
u t o r y  p r o v i s i o n s .  The p r a c t i c e  e s t a b l i s h e d  by th e  
p o s t -w a r  l e g i s l a t i o n  h as  b een  fo l lo w e d  even where no 
d u ty  was l a i d  on th e  M in i s t e r  to  s u p e r v i s e  th e  c a r r y i n g  
o u t  o f  l o c a l  powers and d u t i e s .  One o f  t h e  main 
p u rp o se s  o f  th e  l e g i s l a t i o n  was s im p ly  t o  acknowledge 
th e  growing ten d e n cy  f o r  M in i s t e r s  t o  i n t e r e s t  them
s e lv e s  i n  th e  work o f  l o c a l  a u t h o r i t i e s ,  a developm ent 
which r e f l e c t e d  th e  c e n t r e ’s new d e te r m in a t io n  to  
c o n t r o l  th e  e x e r c i s e  o f  l o c a l  p o l i c y  d i s c r e t i o n .  I t  
i s  now common p r a c t i c e  f o r  e v e ry  c e n t r a l  d ep a r tm en t  t o  
be in v o lv e d  i n  a l l  b ra n c h e s  o f  l o c a l  governm ent a f f a i r s ,  
however re m o te ly  c o n n ec te d  w i th  i t s  work. C i r c u l a r s  
were w e l l  s u i t e d  f o r  f u l f i l l i n g  t h i s  s u p e r v i s o r y  r o l e  
and assumed g r e a t e r  s i g n i f i c a n c e  a s  fo rm a l c o n t r o l s  
became an i n c r e a s i n g l y  in a d e q u a te  means o f  e x e r c i s i n g  
th e  e x te n s iv e  d e t a i l e d  i n f lu e n c e  o v e r  l o c a l  p o l i c y  and 
a d m i n i s t r a t i o n  which th e  d e p a r tm e n ts  b e l i e v e d  was n eed ed .



The developm ent o f  c i r c u l a r s ,  t h e n ,  has  n o t  been  
i n h i b i t e d  by s t a t u t o r y  l i m i t a t i o n s  and t h e i r  a d a p ta b le  
n a tu r e  has  s u i t e d  th e  p ra g m a tic  s t y l e  o f  government 
d e p a r tm e n ts .  Because c i r c u l a r s  e a s i l y  accommodate 
change v a r i a t i o n s  i n  t h e i r  u se  have r e f l e c t e d  p r e v a i l 
in g  p o l i t i c a l  p h i lo s o p h ie s  and chang ing  id e a s  abou t 
what p r i n c i p l e s  shou ld  govern  c e n t r a l - l o c a l  r e l a t i o n s .  
The fo l lo w in g  s e c t i o n  f i r s t  t r a c e s  th e  C l9 th  o r i g i n s  
and su b seq u en t grow th o f  c e n t r a l  adv ice  and g u id a n c e .  
From t h i s  long  t r a d i t i o n  o f  n a t i o n a l  r e s p o n s i b i l i t y  
f o r  s e c u r in g  e f f i c i e n t  l o c a l  a d m i n i s t r a t i o n  and u n i 
form s t a n d a r d s  o f  s e r v i c e  evo lved  th e  " d e p a r tm e n ta l"  
c i r c u l a r .  Over many y e a r s  and changes i n  p o l i t i c a l  
c o n t r o l  such c i r c u l a r s  c o n s i s t e n t l y  r e f l e c t  th e  de
p a r t m e n t 's  c h a r a c t e r i s t i c  lo n g - te rm  ap proach  to  th e  
a d m i n i s t r a t i o n  o f  i t s  s e r v i c e s .  T h is  d e p a r tm e n ta l  
p o l i c y  e x i s t s  in d e p e n d e n t ly  a lo n g s id e  tem p o ra ry  p a r t y  
p o l i c y  and u s u a l l y  s u r v iv e s  changes o f  governm ent.
For exam ple, t h e r e  a re  c o n t i n u i t i e s  i n  th e  management 
o f  e d u c a t io n  which p e r s i s t  th ro u g h o u t  s o c i a l  and 
p o l i t i c a l  ch an g e s .  The o r i g i n s  o f  th e  o t h e r  ty p e  o f  
a d m i n i s t r a t i v e  c i r c u l a r ,  what may be  te rm ed  th e  
" M i n i s t e r i a l "  c i r c u l a r ,  a re  th e n  exam ined. W hile 
d e p a r tm e n ta l  c i r c u l a r s  a re  g e n e r a l l y  managed by th e  
perm anent o f f i c i a l s .  M i n i s t e r i a l  c i r c u l a r s  a r e  i n  th e  
p o l i t i c i a n ' s  domain. The p o s t -w a r  l e g i s l a t i o n  n o t  
o n ly  c o n s o l id a te d  d e p a r tm e n ta l  s u p e r v i s i o n ,  b u t  
s t r e n g th e n e d  c e n t r a l  p o l i c y  c o n t r o l  by c h a rg in g  Min
i s t e r s  to  make n a t i o n a l  p o l i c y  and i s s u e  gu idance  
a c c o r d in g ly .  Armed w i th  mandated p a r t y  p o l i c i e s  th e y  
have i n te r v e n e d  i n  a l l  a r e a s  o f  l o c a l  governm ent and 
so u g h t t o  impose n a t i o n a l  p o l i c y  a t  t h i s  l e v e l .  The 
u se  o f  c i r c u l a r s  f o r  t h i s  pu rp o se  has n o t  r e p la c e d  
b u t  supplem ented  t h e i r  o r i g i n a l  r o l e .

D ep ar tm en ta l  c i r c u l a r s

The p r i n c i p l e  o f  h a v in g  a c t i v e  c e n t r a l  su p e rv 
i s i o n  o f  l o c a l  a d m i n i s t r a t i o n  o r i g i n a t e d  in  th e  e a r l y
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1840 s w i th  th e  enac tm en t o f  th e  Poor Law. The 
n a tu r e  o f  th e  su b seq u e n t  developm ent o f  c i r c u l a r s  
was a d i r e c t  consequence  o f  th e  p h i lo s o p h ic a l  app roach  
o f  C hadw ick 's  l e g i s l a t i o n .  The w r i t i n g s  o f  John 
S t u a r t  M i l l ,  i n  p a r t i c u l a r ,  had a p ro fo und  im pact:

" th e r e  a re  many ( l o c a l  d u t i e s )  which 
m ight w i th  e q u a l  p r o p r i e t y  be term ed 
n a t i o n a l ,  b e in g  th e  s h a r e ,  b e lo n g in g  
to  th e  l o c a l i t y ,  o f  some b ran c h  o f  th e  
p u b l i c  a d m i n i s t r a t i o n  i n  th e  e f f i c i e n c y  
o f  which th e  whole n a t i o n  i s  a l i k e  
i n t e r e s t e d . . . ( th e y )  sho u ld  be p la c e d  
un d e r  c e n t r a l  s u p e r i n t e n d e n c e . . .The 
p r i n c i p l e  b u s in e s s  o f  th e  c e n t r a l  
a u t h o r i t y  sh o u ld  be to  g iv e  i n s t r u c 
t i o n ,  o f  th e  l o c a l  a u t h o r i t y  to  a p p ly  
i t .  Power may be l o c a l i z e d ,  b u t  
know ledge, to  be most u s e f u l ,  must be 
c e n t r a l i z e d ;  t h e r e  must be somewhere 
a fo c u s  a t  which a l l  th e  s c a t t e r e d  
ra y s  a re  c o l l e c t e d ,  t h a t  th e  b roken  
and c o lo u re d  l i g h t s  which e x i s t  e l s e 
where may f i n d  what i s  n e c e s s a r y  to  
com plete  and p u r i f y  th em ."  2

The id e a s  o f  Jeremy Bentham a l s o  found su p p o r t  and 
were r e f l e c t e d  i n  th e  Poor Law. He b e l i e v e d  t h a t  
c e n t r a l  P a r l ia m e n t  and i t s  o rg a n ,  th e  M in i s t r y ,  shou ld  
alw ays p r e s e r v e  a s u p e r v i s o r y  c o n t r o l  o v e r  l o c a l  ad
m i n i s t r a t i o n  and t h a t  t h e r e  i s  no p ro v in c e  o r  f u n c t i o n  
o f  p u b l i c  a d m i n i s t r a t i o n  i n  which th e  c e n t r a l  govern
ment i n  i t s  a d m i n i s t r a t i v e  as w e l l  as  l e g i s l a t i v e  
c a p a c i ty  i s  n o t  e n t i t l e d  to  i n t e r f e r e .

Combining c e n t r a l  s u p e r v i s io n  w i th  l o c a l  admin
i s t r a t i o n ,  t h e  Poor Law a llow ed  th e  c e n t r e  to  l a y  
down un ifo rm  p ro c e d u re s  i n  f i r m l y  e s t a b l i s h e d  g u id e 
l i n e s  and to  p ro v id e  n a t i o n a l  s t a n d a r d s  f o r  t h e  
a d m i n i s t r a t i o n  o f  r e l i e f .  Advice would "gu ide  and 
c o n t r o l "  l o c a l  a u t h o r i t i e s  i n  th e  pe rfo rm ance  o f  
t h e i r  d u t i e s ,  words echoed i n  s e c t i o n  1 o f  th e  1944 
E d u c a t io n  A c t.  By in t r o d u c in g  t h i s  p r i n c i p l e  o f  
c e n t r a l  a d m i n i s t r a t i v e  c o n t r o l  th e  l e g i s l a t i o n  was 
th e  g e n e s i s  o f  a p a r t i c u l a r  s t y l e  o f  i n t e r v e n t i o n  
which went f a r  beyond th e  l i m i t e d  c o n ce rn  t h a t  l o c a l  
a u t h o r i t i e s  conformed to  th e  s t r i c t  l e t t e r  o f  th e  law .



The Poor Law l e g i t im a t e d  n a t i o n a l  inv o lvem en t i n  l o c a l  
a d m i n i s t r a t i o n  and c e n t r a l  e f f o r t s  to  s e c u re  minimum 
s ta n d a r d s  o f  p erfo rm ance  by l o c a l  a u t h o r i t i e s ,  th e r e b y  
e s t a b l i s h i n g  th e  c o n c e p tu a l  and p h i l o s o p h i c a l  fram e
work w i th in  which c i r c u l a r s  came to  be o p e r a t e d .  The 
fo u n d a t io n s  were b u i l t  upon by a s e r i e s  o f  s o c i a l  
w e l fa re  A cts o ve r  th e  n e x t  f o r t y  y e a r s  which c o n s o l i 
d a te d  th e  p r i n c i p l e  o f  c e n t r a l  d e p a r tm e n ta l  su p e r 
in te n d e n c e  .

The p u b l ic  h e a l t h  r e fo rm e rs  wanted c e n t r a l  s u p e r 
v i s i o n  w ith  a d m i n i s t r a t i v e  e x e c u t io n  a t  th e  l o c a l  l e v e l

"The p a r t  o f  c e n t r a l  c o n t r o l  i s  to  
p ro v id e  in d i s p e n s a b le  p r e l i m i n a r i e s ,  
to  s u g g e s t  u s e f u l  m ethods, t o  check 
m an ifo ld  a b u se s ,  b u t  t o  le a v e  th e  
e x e c u t io n  and d e t a i l  o f  th e  r e q u i s i t e  
p ro c e e d in g s  to  l o c a l  agency and 
e f f o r t . "  3

The Royal S a n i t a r y  Commission was c r e a t e d  by th e  1848 
P u b l i c  H e a l th  Act and gave l o c a l  a g e n c ie s  in f o rm a t io n  
and g u id a n c e ,  a d v is in g  p a r t i c u l a r  c o u rs e s  o f  a c t io n  
when th e y  n e g le c te d  t h e i r  d u t i e s .  B entham 's  p r i n c i p l e  
t h a t  c e n t r a l  governm ent must p r e s e r v e  u l t i m a t e  c o n t r o l  
found f u l l  e x p re s s io n  i n  1871 w i th  th e  fo rm a t io n  o f  th e  
L o ca l  Government B oard , a w e l l - e q u ip p e d  government 
dep a r tm en t  which o p e ra te d  as th e  c e n t r a l  a d m in i s t r a 
t i v e  a u t h o r i t y  f o r  th e  s u p e r v i s io n  and c o n t r o l  o f  a l l  
l o c a l  a c t i v i t y .

The s o c i a l  w e l f a r e  l e g i s l a t i o n  o f  th e  second 
h a l f  o f  th e  C19th demanded a new approach  from cen 
t r a l  government to w ard s  i t s  a d m i n i s t r a t i o n .  The 
t r a d i t i o n a l  l a i s s e z  f a i r e  a t t i t u d e  p r e v a l e n t  i n  th e  
e a r l y  p a r t  o f  th e  c e n tu r y  l o s t  su p p o r t  when i t  b e 
came a p p a re n t  t h a t  th e  re fo rm in g  l e g i s l a t i o n  would 
u l t i m a t e l y  be u n s u c c e s s f u l  u n l e s s  t h e r e  was a s t r o n g  
c e n t r a l  im pe tus  t o  encourage  l o c a l  a u t h o r i t i e s  n o t  
o n ly  t o  meet th e  minimum s t a t u t o r y  re q u i re m e n ts  b u t  
to  go beyond them . I t  would c l e a r l y  be in a d e q u a te  
f o r  th e  government t o  a b d ic a te  r e s p o n s i b i l i t y  f o r
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en fo rcem en t once th e  l e g i s l a t i o n  was p a sse d  and to  
r e l y  s o l e l y  on th e  due p r o c e s s  o f  law . P rom oting  
n a t i o n a l  s ta n d a r d s  meant d e v e lo p in g  a system  o f  
c e n t r a l  c o n t r o l  and th e  c i v i l  s e r v i c e  grew i n  r e 
sponse to  th e  emergence o f  th e  w e l fa r e  l e g i s l a t i o n .  
I n i t i a l l y  c e n t r a l  i n t e r v e n t i o n  was j u s t i f i e d  on th e  
b a s i s  t h a t  i t  was e s s e n t i a l  t o  e n su re  t h a t  A c ts  o f  
P a r l ia m e n t  were b e in g  im plem ented c o r r e c t l y .  The 
e x te n t  to  which such c o n t r o l  c o u ld  be a llow ed  t o  go 
was l i m i t e d  by t r a d i t i o n a l i s t s  who opposed th e  new 
l e g i s l a t i o n  on th e  grounds t h a t  i t  t h r e a te n e d  l o c a l  
autonomy. G ra d u a l ly  th e  co n ce rn  t h a t  t h e r e  sho u ld  
be c o n s i s t e n t  s t a n d a r d s  o f  l o c a l  s e r v i c e  th ro u g h o u t  
th e  c o u n try  o v e rro d e  th e s e  o b j e c t i o n s  and s e c u r in g  
u n ifo rm  a d m i n i s t r a t i o n  was seen  as  a means o f  ach
i e v in g  a minimum l e v e l  o f  n a t i o n a l  s t a n d a r d s .

I n c r e a s e d  d e p a r tm e n ta l  c o n t r o l  o v e r  l o c a l  adm in i
s t r a t i o n  d u r in g  t h i s  c e n tu r y  was p a r t l y  made p o s s ib l e  
by a change i n  th e  n a tu r e  o f  r e l e v a n t  l e g i s l a t i o n .
In  e a r l y  A cts a l o c a l  a u t h o r i t y  was;

"empowered ("may") o r  d i r e c t e d  
( " s h a l l " )  t o  p ro v id e  a p a r t i c u l a r  
s e r v i c e .  The l a t e r  p a t t e r n  o f  
l e g i s l a t i o n  d i r e c t s  i t  t o  p re p a re  
and subm it to  th e  a p p r o p r i a t e  
M in i s t e r  a scheme o f  a r ran g em en ts  
f o r  making th e  s e r v i c e  a v a i l a b l e  
and empowers th e  M in i s t e r  t o  
a c c e p t ,  m odify  o r  r e j e c t  th e  
scheme as he t h in k s  f i t . "  4

The s e r i e s  o f  p o s t -w a r  A cts were d e s ig n e d  t o  a c h ie v e  
g r e a t e r  u n i f o r m i ty  and l o c a l  a u t h o r i t i e s  were e x p e c t 
ed to  adop t a s u b o r d in a te  p o s i t i o n  to  c e n t r a l  govern 
m ent. The 1970 L o ca l  A u th o r i ty  S o c ia l  S e r v ic e s  Act 
p r o v id e s  a r e c e n t  i l l u s t r a t i o n  o f  th e  n a t i o n a l  
g o v e rn m e n t 's  d e te r m in a t io n  t o  s e c u re  e q u a l i t y  o f  
p r o v i s i o n .  L o ca l  a rra n g em e n ts  t o  h e lp  c e r t a i n  d i s 
advan taged  groups had dev e lo p ed  i n  a p ie c em ea l  and 
i n c o n s i s t e n t  f a s h i o n .  The Act i n s i s t e d  upon minimum 
s ta n d a r d s  o f  e f f i c i e n c y .
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Like many o f  i t s  p r e d e c e s s o r s  th e  S o c ia l  S e r 
v i c e s  Act a l s o  r e c o g n is e d  t h a t  t h e r e  had t o  be a 
g r e a t e r  c e n t r a l  i n t e r e s t  i n  a d v o c a t in g  n a t i o n a l  
p o l i c i e s  th ro u g h o u t  a l l  l o c a l  a u t h o r i t i e s .  T h is  
b r i n g s  u s  to  M i n i s t e r i a l  c i r c u l a r s  which a re  more 
o b v io u s ly  concerned  w ith  q u e s t io n s  o f  p o l i c y .
Seek in g  t o  a c h ie v e  b a s i c  un ifo rm  s ta n d a rd s  and work
in g  tow ards  n a t i o n a l  p o l i c i e s  may be o v e r la p p in g  
g o a l s .  C l e a r ly ,  no easy  d i s  t i n c t i o n  can be made 
betw een  p o l i c y  and a d m i n i s t r a t i o n  i n  c i r c u l a r s .
T h is  p o in t  w i l l  be r e tu r n e d  t o  s u b s e q u e n t ly .

M i n i s t e r i a l  c i r c u l a r s

The r e p o r t s  o f  t h e  L ocal Government Manpower 
Committee i n  th e  e a r l y  1950 s marked a new approach  
to  c e n t r a l - l o c a l  r e l a t i o n s .  Less em phasis was p la c e d  
on c e n t r a l  a d m i n i s t r a t i v e  c o n t r o l  and more on M in is t 
e r i a l  r e s p o n s i b i l i t y .  The Committee acknowledged 
t h a t  l o c a l  a u t h o r i t i e s  a re  n o t  a g e n ts  o f  governm ent 
d e p a r tm e n ts  and a re  com peten t to  d is c h a r g e  t h e i r  own 
management f u n c t i o n s .  However, i t  s t r e s s e d  th e  im
p o r ta n c e  o f  l o c a l  a g e n c ie s  as  th e  b o d ie s  th ro u g h  which 
government p o l i c y  i s  f u l f i l l e d  and a s s e r t e d  th e  l e g i t 
imacy o f  c o n c e n t r a te d  M i n i s t e r i a l  c o n t r o l  i n  key 
a r e a s  o f  l o c a l  a c t i v i t y  where r e s p o n s i b i l i t i e s  f o r  
n a t i o n a l  p o l i c y  c o u ld  be d i s c h a r g e d .  C i r c u l a r s  were 
to  form an im p o r ta n t  p a r t  o f  th e  new s t r a t e g y  and th e  
Committee en v isag e d  a f r e s h  r o l e  f o r  them, a c t i v e l y  
e n co u rag in g  t h e i r  u se  as in s t r u m e n ts  o f  p o l i c y .  
C i r c u l a r s  sho u ld  s t a t e  th e  g o v e rn m e n t 's  p o l i c y  r e 
q u irem en ts  and c o n ta in ;

"Broad c e n t r a l  g u i d a n c e . . . i n d i c a 
t i n g  what th e  Government w ants  th e  
l o c a l  a u t h o r i t i e s  to  d o . . . ( T h e  
o b j e c t i v e  sh o u ld  be t o )  le a v e  as 
much as  p o s s i b l e  o f  th e  d e t a i l e d  
management o f  schemes o r  s e r v i c e s  
t o  th e  l o c a l  a u t h o r i t y  and to  
c o n c e n t r a te  th e  D e p a r tm e n t 's  con
t r o l  a t  th e  key p o i n t s  where i t  
can most e f f e c t i v e l y  d is c h a rg e  i t s
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r e s p o n s i b i l i t i e s  f o r  Government p o l i c y  
and f i n a n c i a l  a d m i n i s t r a t i o n . . .T here  
i s  a b ro ad  d i s  t i n c t i o n  i n  p r i n c i p l e  
betw een d e p a r tm e n ta l  r e s p o n s i b i l i t y  
f o r  p o l i c y  and d e p a r tm e n ta l  s u p e r 
v i s i o n  o v e r  th e  t e c h n i c a l  a s p e c t s  o f 
scheme. The one a d m i t te d ly  shades  
i n t o  th e  o t h e r ,  and i t  may n o t  alw ays 
be e a sy  to  ap p ly  th e  d i s t in c t io n  i n  
p r a c t i c e .  The D epartm ent has an un
doub ted  r e s p o n s i b i l i t y  to  en su re  t h a t  
Government p o l i c y  i s  c a r r i e d  o u t ,  and 
th e  d e g re e  o f  c o n t r o l  which i t  must 
r e t a i n  to  e n ab le  i t  t o  d is c h a rg e  t h i s  
r e s p o n s i b i l i t y  r e p r e s e n t s  an i r r e d u c i b l e  
minimum beyond which r e l a x a t i o n  cann o t 
go. I f ,  however, th e  p o l i c y  and t e c h 
n i c a l  r e q u i r e m e n ts  o f  t h e  Government 
a re  c l e a r l y  i n d i c a t e d  i n  advance by 
th e  i s s u e  o f  c i r c u l a r s  o r  m a n u a l s . . .  
t h e r e  sh o u ld  be c o n s id e r a b le  scope f o r  
re d u c in g  o r  e l i m in a t i n g  s u p e r v i s io n  on 
th e  t e c h n i c a l  s i d e . "  3

M i n i s t e r i a l  c i r c u l a r s  have been  u sed  to  prom ote 
th e  s h o r t - t e r m  p a r t y  p o l i c y  o f  th e  government and a re  
b r o a d ly  d i s t i n g u i s h a b l e  from d e p a r tm e n ta l  c i r c u l a r s  
which a re  th e  p r o d u c ts  o f  lo n g - te rm  a d m i n i s t r a t i v e  
s t r a t e g i e s  deve lop ed  l a r g e l y  by  th e  perm anent c i v i l  
s e r v a n t s .  The grow th  o f  M i n i s t e r i a l  c i r c u l a r s  was 
encouraged  by a number o f  f a c t o r s ,  o n ly  b r i e f l y  
m en tioned  a t  t h i s  s t a g e .  F i r s t ,  th e  p o s t -w a r  l e g i s 
l a t i o n  which imposed d u t i e s  on i n d i v i d u a l  M in i s t e r s  
to  fo rm u la te  and e x e c u te  n a t i o n a l  p o l i c y  and s a n c t 
io n ed  th e  use  o f  c i r c u l a r s  t o  in t r o d u c e  p a r t y  p o l 
i c i e s .  S econd ly , th e  co nfe rm en t o f  wide d i s c r e t i o n a r y  
powers on M in i s t e r s  i n  a c q u ie s c e n t  l e g i s l a t i o n  which 
e n ab led  th e s e  p o l i c i e s  to  be d ev eloped  by adm in i
s t r a t i v e  means w i th o u t  hav in g  to  r e s o r t  to  f u r t h e r  
P a r l i a m e n ta r y  l e g i s l a t i o n .  T h i r d ly ,  th e  i n c r e a s i n g l y  
p ro m o tio n a l  approach  o f  th e  c e n t r e  which came to  be 
i d e n t i f i e d  w ith  p a r t i c u l a r  M i n i s t e r s .  F i n a l l y ,  th e  
p ra g m a tic  s t y l e  o f  governm ent d e p a r tm e n ts .  M in i s t e r s  
o f t e n  chose to  u se  c i r u l a r s  b e ca u se  th e y  were th e  
most e x p e d ie n t  d e v ic e  f o r  s t a t i n g ,  com m unicating and 
im p lem en ting  p o l i c y .
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P o l i c y  and a d m i n i s t r a t i o n

B urton  and Drewry have d iv id e d  l e g i s l a t i o n  i n t o  
two c a t e g o r i e s  6 .  These a re  p o l i c y  b i l l s  which s t a t e  
new p o l i c y  and a d m i n i s t r a t i o n  b i l l s  which d e a l  w ith  
t h e  im p le m e n ta t io n  o f  e x i s t i n g  p o l i c i e s .  Such a 
scheme has  n o t  been  u sed  to  c l a s s i f y  c i r c u l a r s  b ecau se  
t h e  o v e r la p  betw een p o l i c y  and a d m i n i s t r a t i o n  i s  more 
p ronounced i n  t h i s  a r e a .  I n s t e a d ,  a d m i n i s t r a t i v e  
c i r c u l a r s  have been  term ed  e i t h e r  M i n i s t e r i a l  o r  de
p a r tm e n ta l .  The term  p o l i c y  i s  to o  im p re c is e  to  
i d e n t i f y  a p a r t i c u l a r  c l a s s  o f  c i r c u l a r .  J .A .G . 
G r i f f i t h  c o n s id e re d  i t  im p o s s ib le  t o  d e f in e  p o l i c y  
w ith  any deg ree  o f  a c c u ra c y  b e c a u se ;

" i t  i s  u sed  to  mark th e  g e n e r a l  from 
th e  more p a r t i c u l a r  and because  th e  
l i n e ,  which f lo w s from a d e c i s io n  
o f  some g e n e r a l i t y  t o  th e  s m a l l e s t ,  
l e a s t  im p o r ta n t ,  a c t i o n  ta k e n  as  a 
consequence  o f  i t ,  i s  c o n t in u o u s  
and u n b ro k e n ."  7

P o l i c y  in  c i r c u l a r s  can no t be  s e p a r a te d  from c i r c u l a r s  
making a d m i n i s t r a t i v e  a rran g em en ts  s in c e  a l l  p o l i c y  
has  a d m i n i s t r a t i v e  im p l i c a t i o n s  and a l l  a d m i n i s t r a t i o n  
c o n ta in s  an e lem ent o f  p o l i c y .  C i r c u l a r s  can  s im u l
t a n e o u s ly  be in s t r u m e n t s  o f  p o l i c y  d e c l a r a t i o n  and 
p o l i c y  im p le m e n ta t io n .

G r i f f i t h  r e j e c t e d  th e  c l a s s i f i c a t i o n  o f  c e n t r a l  
d e p a r tm e n ts  as p o l i c y  m akers and l o c a l  a u t h o r i t i e s  
as  a d m i n i s t r a t o r s ,  p r e f e r r i n g  t o  d e s c r ib e  th e  e n t i r e  
r e l a t i o n s h i p  as  a d m i n i s t r a t i v e ;

"because  i t  c o n ce rn s  th e  e x e c u t io n  
o f  p o l i c y .  And i f  t h e  d i s t i n c t i o n  
c o u ld  be made t h a t  th e  c e n t r a l  de
p a r tm e n ts  make th e  p o l i c i e s  w h ile  
th e  l o c a l  a u t h o r i t i e s  p u t  them 
i n t o  e f f e c t ,  t h e  r e l a t i o n s h i p  would 
be more s im p le .  But t h a t  d i s t i n c t 
io n  w i l l  n o t  h o ld ,  f i r s t ,  because  
on any u se  o f  th e  word p o l i c y  o t h e r  
th a n  th e  most e x a l t e d ,  l o c a l  a u th 
o r i t i e s  b o th  make p o l i c i e s  f o r  
th em se lv e s  and have a c o n s id e r a b le  
hand i n  i n f lu e n c i n g  th e  p o l i c i e s
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made by th e  d e p a r tm e n ts ,  and s e c o n d ly ,  
becau se  t h e  d e p a r tm e n ts  in v o lv e  them
s e lv e s  o f t e n  and sometimes v e ry  c l o s e l y  
in  th e  a d m i n i s t r a t i v e  p r o c e s s . "  8

I t  would be s i m i l a r l y  m is le a d in g  to  su g g e s t  t h a t  w i th 
i n  c e n t r a l  d e p a r tm e n ts  th e  p o l i t i c i a n s  a re  o n ly  con
c e rn ed  w ith  th e  p o l i c y  a s p e c t s  o f  c i r c u l a r s  w h ile  th e  
c i v i l  s e r v a n t s  s o l e l y  h a n d le  m a t t e r s  o f  a d m in i s t r a t io n ,  
The two o f f i c i a l s  from th e  D epartm ent o f  th e  E n v iro n 
ment commented t h a t  as  a d m i n i s t r a t i o n  i s  n e v e r  com
p l e t e l y  d iv o rc e d  from th e  p o l i t i c a l  i s s u e ,  a d m in i s t r a 
t i v e  p ro c e s s e s  c an n o t  be d i s t i n g u i s h e d  from p o l i t i c a l  
p r o c e s s e s .  There i s  no s t r i c t  d i v i s i o n  o f  f u n c t io n  
betw een p o l i t i c i a n  and o f f i c i a l .  A m utual invo lvem en t 
i s  b o th  e s s e n t i a l  and i n e v i t a b l e .

The c i v i l  s e r v a n t ' s  r e s p o n s i b i l i t i e s  in c lu d e  
g iv in g  p o l i c y  a d v ic e  t o  th e  M i n i s t e r .  T h is  a c t i v e  
p o l i c y  r o l e  i s  most e v id e n t  i n  th e  D epartm ent o f  
E d u ca tio n  and S c ien c e  whose:

"perm anent s t a f f  has  i n  r e c e n t  y e a r s  
become i n c r e a s i n g l y  e q u ip p e d , th ro u g h  
th e  d e p a r tm e n ta l  p la n n in g  o r g a n i s 
a t i o n ,  to  u n d e r ta k e  s y s te m a t ic  t h i n k 
in g  abou t n a t i o n a l  p o l i c y  o b j e c t i v e s  
and t h e i r  r e s o u r c e  i m p l i c a t i o n s ,  and 
to  i d e n t i f y  lo n g e r  term  i s s u e s  t h a t  
may r e q u i r e  p o l i c y  d e c i s i o n s  by  
M i n i s t e r s . "  9

Once p o l i c y  i s  s e t t l e d  o f f i c i a l s  c o n t in u e  to  pe rfo rm  
p o l i c y  making f u n c t i o n s  i n  a d d i t i o n  to  t h e i r  adm in i
s t r a t i v e  d u t i e s .  M .J.G . V i le  w ro te :

"The most extrem e t h e o r i s t s  o f  th e  
p o l i c y - a d m i n i s t r a t i o n  dichotom y 
su g g e s t  t h a t  th e  c i v i l  s e r v a n t  m ere ly  
e x e r c i s e s  a t e c h n i c a l  s k i l l  which i s  
d i r e c t e d  to w ard s  th e  e x e c u t io n  o f  
r u l e s  l a i d  down f o r  him by th e  p o l 
i t i c a l  b ra n c h e s  o f  th e  governm ent.
They t h in k  i n  te rm s  o f  an 'a d m in i
s t r a t i v e  f u n c t i o n ' .  But i n  f a c t  
c i v i l  s e r v a n t s ,  w i th o u t  any i n t e n t i o n  
o f  a b u s in g  t h e i r  pow ers ,  i n e v i t a b l y  
make r u l e s ,  i n t e r p r e t  them and a p p ly  
th e m . . . s t a t u t e s  o r  o t h e r  p o l i c y  
d e c i s i o n s  can  n e v e r  p r e s e n t  a r i g i d  
p la n  to  be fo l lo w e d  e x a c t l y  by c i v i l  
s e r v a n t s ,  who must be a llow ed  a
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c e r t a i n  d i s c r e t i o n  i n  th e  adm in i
s t r a t i o n  o f  government program m es." 10

A ccord ing  t o  O.K. A l le n ,  th e  a d m i n i s t r a t o r  may become
n o t  o n ly  th e  s t r a t e g i s t  b u t  t h e  a c t u a l  t a c t i c i a n  o f
p o l i c y  11.

The o v e r la p  o f  p o l i c y  and a d m i n i s t r a t i o n  i s  most 
n o t i c e a b l e  d u r in g  th e  d r a f t i n g  o f  c i r c u l a r s .  T h is  i s  
an u n s t r u c tu r e d  and u n s y s te m a t ic  p ro c e s s  w i th  no c l e a r  
d i v i s i o n  o f  f u n c t i o n s .  Each c i r c u l a r  r e c e i v e s  d i f f e r 
e n t  t r e a tm e n t  depend ing  on th e  p a r t i c u l a r  i n d i v i d u a l s  
and r e l a t i o n s h i p s  in v o lv e d  w i th in  th e  d e p a r tm e n t .
P a r ty  p o l i t i c a l  c i r c u l a r s  a re  l i k e l y  t o  b e a r  th e  
c h a r a c t e r i s t i c  s t y l e  o f  th e  i s s u i n g  M i n i s t e r .  For 
exam ple, th e  s e r i e s  o f  p ro m o tio n a l  c i r c u l a r s  on comp
re h e n s iv e  e d u c a t io n  a re  c l e a r l y  r e c o g n i s a b le  as  th e  
work o f  i n d i v i d u a l  p o l i t i c i a n s .  I t  i s  common f o r  an 
incom ing M i n i s t e r ,  p led g e d  to  c a r r y  o u t  c e r t a i n  p o l 
i c i e s ,  to  e x e r t  a g r e a t  i n f lu e n c e  i n i t i a l l y .  Min
i s t e r i a l  and d e p a r tm e n ta l  i n t e r e s t s  a re  n o t  alw ays 
i d e n t i c a l .  The new M in i s t e r  may a t te m p t  t o  i n t e r f e r e  
w ith  what th e  perm anen t o f f i c i a l s  have been  t r y i n g  t o  
a c h ie v e  f o r  many y e a r s  i n  a r e a s  where p r e v io u s  adm in i
s t r a t i o n s  showed l i t t l e  i n t e r e s t  and o f f e r e d  no p o l i 
t i c a l  r e s i s t a n c e .  A number o f  l o c a l  government 
o f f i c e r s  s a id  t h a t  i t  was n o t  h a rd  t o  i d e n t i f y  th o se  
c i r c u l a r s  which were th e  p r o d u c ts  o f  incom ing and 
sometimes n a iv e  M i n i s t e r s .  As th e  d u s t  o f  th e  e l e c t i o n  
s e t t l e s  and p o l i t i c a l  i n t e r e s t  l e s s e n s ,  th e  c i v i l  
s e r v a n t s  g r a d u a l ly  r e g a i n  c o n t r o l  and most c i r c u l a r s  
r e t u r n  to  t h e i r  more f a m i l i a r  fo rm a t ,  r e f l e c t i n g  
d e p a r tm e n ta l  s t r a t e g i e s  r a t h e r  th a n  M i n i s t e r i a l  p o l 
i c i e s .

The p r e s s u r e  on M i n i s t e r s ’ t im e  i s  such  t h a t  
much work has t o  be a l l o c a t e d  to  c i v i l  s e r v a n t s .
T h is  d e le g a t i o n  o f  r e s p o n s i b i l i t y  i s  f o rm a l ly  re c o g 
n i s e d  by th e  s i g n a t u r e  o f  th e  Perm anent S e c r e t a r y  
w i th  th e  words " i s s u e d  u n d e r  th e  a u t h o r i t y  o f  th e  
S e c r e t a r y  o f  S t a t e "  on c i r c u l a r s .  The DoE o f f i c i a l s .
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however, em phasized t h a t  though a M in i s t e r  may le a v e  
t h i s  work t o  o t h e r s ,  p o l i c y  i n i t i a t i o n  r e s t s  w ith  
him and he w i l l  t a k e  a c lo s e  i n t e r e s t  in  th o se  c i r c u l a r s  
d e a l in g  w ith  im p o r ta n t  p o l i t i c a l  i s s u e s  o f  co n ce rn  to  
P a r l i a m e n t .  M i n i s t e r i a l  b r i e f s  on what such c i r c u l a r s  
sh o u ld  c o n ta in  a re  o f t e n  v e ry  d e t a i l e d ,  i n c lu d in g  
le n g th y  p o l i c y  s ta te m e n t s  to  be i n s e r t e d  by th e  c i v i l  
s e r v a n t s .  In  c o n t r a s t ,  t h e  perm anent o f f i c i a l s  a re  
g iv en  c o n s id e r a b le  d i s c r e t i o n  w ith  r e g a r d  to  th e  d r a f t 
in g  and i s s u i n g  o f  d e p a r tm e n ta l  c i r c u l a r s  which do n o t  
c o n ta in  p a r t y  p o l i c y .

P a r t  Two The p ra g m a tic  s t y l e  o f  government d e p a r tm e n ts

When d e s c r i b i n g  c e n t r a l - l o c a l  r e l a t i o n s  J .A .G . 
G r i f f i t h  has w is e ly  avo ided  making sw eeping g e n e r a l 
i s a t i o n s  abou t c e n t r a l  d e p a r tm e n ts .  C re a te d  i n  
re sp o n se  t o  new n e e d s ,  t h e y  have evo lved  i n  q u i t e  
d i f f e r e n t  ways to  meet ch an g in g  s o c i a l  c o n d i t i o n s .
As each  d ep a r tm en t  d e v e lo p s  i t  a c q u i r e s  i t s  own 
u n iqu e  p h i lo s o p h y  abou t l o c a l  governm ent. The t h r e e  
s e p a r a t e  d e p a r tm e n ta l  p h i lo s o p h ie s  i d e n t i f i e d  by 
G r i f f i t h  -  l a i s s e z  f a i r e ,  r e g u l a t o r y  and p ro m o tio n a l  -  
a re  o n ly  b r o a d ly  d i s t i n g u i s h a b l e .

S ince  c i r c u l a r s  a re  t h e  p r o d u c ts  o f  governm ent 
d e p a r tm e n ts  th e y  have v a r i e d  g r e a t l y  i n  form and 
c o n te n t ,  r e f l e c t i n g  th e  u n iq u e  s t y l e s  o f  th e  i s s u i n g  
b o d ie s .  T h is  l a c k  o f  s t a n d a r d i s a t i o n  i s  one o f  t h e i r  
most c h a r a c t e r i s t i c  f e a t u r e s  and makes g e n e r a l i s i n g  
abou t c i r c u l a r s  a h aza rd o u s  e x e r c i s e ,  f o r  much th e  
same r e a s o n s  as  G r i f f i t h  d is c o v e re d  i n  th e  c o n te x t  
o f  th e  d e p a r tm e n ts .  The im p re c is e  n o n - l e g a l  n a tu r e  
o f  c i r c u l a r s  has  h e lp e d  to  m u l t i p ly  s t i l l  f u r t h e r  
t h e i r  v a r i e t y  o f  fo rm s . The absence  o f  any e x p re s s  
s t a t u t o r y  r e c o g n i t i o n  o r  d e f i n i t i o n  has meant t h a t  
th e y  have n o t  had to  conform to  any l e g a l  r e q u i r e 
m en ts .  C i r c u l a r s  can evo lve  u n s y s t e m a t i c a l l y  w i th 
o u t  s t a t u t o r y  r e s t r a i n t .  T h e i r  c o n seq u en t  f l e x i b i l i t y
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makes them an e x tre m e ly  e f f e c t i v e  means o f  government 
c o n t r o l  and in f lu e n c e  s in c e  th e y  can e a s i l y  he a d a p t
ed to  d e a l  w ith  a l l  manner o f  prob lem s and new 
s i t u a t i o n s  a s  t h e s e  a r i s e .

C i r c u l a r s  o f f e r  s e v e r a l  a d v an tag e s  o v e r  more 
fo rm al s t a t u t o r y  d e v ic e s ,  a l l  stemming from t h e i r  
f l e x i b i l i t y  which s u i t s  th e  p ra g m a tic  s t y l e  o f  govern 
ment d e p a r tm e n ts .  The n o n - l e g a l  n a tu r e  o f  c i r c u l a r s  
a llow ed  them to  evo lv e  o u t s id e  th e  e x i s t i n g  c o n s t i 
t u t i o n a l  framework o f  c o n t r o l s ,  b y - p a s s in g  th e  s c r u t 
in y  o f  P a r l ia m e n t  and th e  c o u r t s .  C re a ted  and 
d ev e loped  o u t  o f  e x p ed ien cy  and p r a c t i c a l  con ven ience  
i n  p la c e  o f  t r a d i t i o n a l  p r o c e d u r e s ,  c i r c u l a r s  have 
l a r g e l y  escaped  th e  r i g o u r s  o f  P a r l i a m e n ta r y  and 
j u d i c i a l  s u p e r v i s io n  a s s o c i a t e d  w i th  o t h e r  form s o f  
c e n t r a l  c o n t r o l .  T h e i r  im p o rtan ce  has i n c r e a s e d  as  
o t h e r  means o f  c a r r y i n g  o u t  p o l i c y ,  n o ta b ly  A cts  and 
S t a t u t o r y  I n s t r u m e n t s ,  have become in a d e q u a te  o r  
in c o n v e n ie n t .  C i r c u l a r s  have come to  be u sed  as  a 
means o f  i n t r o d u c in g  and d e v e lo p in g  n a t i o n a l  p o l i c i e s  
in d e p e n d e n t ly  o f  P a r l i a m e n ta r y  l e g i s l a t i o n .  W ith in  
th e  one in s t ru m e n t  th e  e n t i r e  ran g e  o f  government 
p r e s s u r e  can be e x e r t e d ,  from in f o rm a t io n  and a d v ic e  
t o  l e g a l  d i r e c t i o n .  C i r c u l a r s  can  b r id g e  th e  gap 
betw een  p o l i c y  f o r m u la t io n  and i t s  im p le m e n ta t io n .
By s t a t i n g  p o l i c y  and in fo rm in g  a d m i n i s t r a t i v e  b o d ie s  
how i t  can  be im plem ented th e y  p ro v id e  an a l t e r n a t i v e  
s e l f - c o n t a i n e d  system  o f  government p o l i c y  making and 
p o l i c y  e x e c u t io n .  L oca l a u t h o r i t i e s  r e l y  h e a v i ly  on 
c i r c u l a r s  as  w orking  documents and th e y  a re  one o f  
th e  most u s e f u l  form s o f  com m unication on a p r a c t i c a l  
d a i l y  l e v e l  p r e s e n t l y  a v a i l a b l e  t o  c e n t r a l  d e p a r t 
m en ts .

T hroughout th e  su b seq u e n t  more d e t a i l e d  examin
a t i o n  o f  th e s e  p o i n t s ,  c o n s id e r a b le  em phasis i s  p la c e d  
on th e  c r u c i a l  im p o rtan ce  o f  pragm atism  and e x p ed ien cy  
on th e  developm ent o f  c i r c u l a r s .  T h e i r  growth i s
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p a r a l l e l e d  w ith  th e  r i s e  o f  d e le g a te d  l e g i s l a t i o n  i n  
th e  e a r l y  p a r t  o f  t h i s  c e n tu r y .  The s i m i l a r i t y  o f  
t h e i r  o r i g i n s  s u g g e s t s  t h a t  d e p a r tm e n ts  p e r i o d i c a l l y  
need  t o  d evelop  new and more e f f i c i e n t  ways to  g overn . 
The u se  o f  in fo rm a l  c i r c u l a r  l e t t e r s  i n  p l a c e  of 
o f f i c i a l  c i r c u l a r s  p ro v id e s  a r e c e n t  i l l u s t r a t i o n  o f  
t h i s  te n d e n c y .  Having c o n s id e re d  th e  g e n e r a l  advan
t a g e s  o f  c i r c u l a r s  t o  p ra g m a tic  d e p a r tm e n ts ,  th e  
ex am in a t io n  th e n  f o c u s s e s  on th e  n a tu r e  o f  th e  c e n t r a l -  
l o c a l  r e l a t i o n s h i p  i n  which c i r c u l a r s  o p e ra te  to  
d i s c o v e r  t h e i r  p a r t i c u l a r  q u a l i t i e s  i n  t h i s  s p e c i f i c  
c o n te x t .  T h is  e x p la in s  why th e y  have p roved  i n 
v a lu a b le  to  t h e  c e n t r a l  d e p a r tm e n ts  and why th e y  have 
been  so h e a v i ly  u s e d ,  f r e q u e n t l y  b e in g  p r e f e r r e d  o v e r  
P a r l ia m e n ta r y  l e g i s l a t i o n .

The a f te r m a th  o f  th e  Donoughmore Committee

A p r i n c i p a l  o b j e c t i o n  to  c i r c u l a r s  i s  t h a t  P a r l 
ia m e n ta ry  and j u d i c i a l  c o n t r o l  i s  in a d e q u a te .  In  t h e  
1920 "s d e le g a te d  l e g i s l a t i o n  had a t t r a c t e d  s i m i l a r  
c r i t i c i s m  and co n ce rn  o ve r  i t s  u se  c u lm in a te d  i n  Lord 
H e w a rt ' s p a s s i o n a te  o u tc ry  a g a i n s t  what he re g a rd e d  
as  t h e  d e s p o t ic  power o f  t h e  a d m i n i s t r a t i o n .  T here  i s  
an h i s t o r i c a l  p a r a l l e l  be tw een  th e  grow th o f  su b o rd in 
a t e  l e g i s l a t i o n ,  a second l e v e l  o f  l e g i s l a t i o n ,  and 
th e  p r e s e n t  r i s e  o f  c i r c u l a r s ,  newly emerged as  a 
t h i r d  t i e r .  Both th e s e  developm ents  a ro s e  from th e  
d e p a r tm e n ts ’ need  t o  d e v is e  more f l e x i b l e  sys tem s o f  
government beyond th e  s t r a i g h t j a c k e t  o f  t r a d i t i o n a l  
c o n t r o l s :

"The s t r i c t  r u l e s  o f  s t a t u t o r y  i n t e r 
p r e t a t i o n  have le d  to  much o f  admin
i s t r a t i v e  p ro c e d u re  b e in g  embodied i n  
a d m i n i s t r a t i v e  r a t h e r  th a n  s t a t u t o r y  
p r o v i s i o n s . "  12

On each  o c c a s io n  P a r l ia m e n t  and th e  c o u r t s  have sough t 
t o  r e - e s t a b l i s h  t h e i r  c o n t r o l  and i n f l u e n c e .  When th e  
d i s o r d e r  su r ro u n d in g  d e le g a te d  l e g i s l a t i o n  was d i s e n t 
an g le d  by th e  Committee on M in i s t e r s  Powers and th e
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su b seq u en t 1946 S t a t u t o r y  I n s t ru m e n ts  A c t,  th e  scope 
f o r  d e p a r tm e n ta l  d i s c r e t i o n  i n  t h i s  a re a  was c o n s id 
e r a b ly  reduced  1 3 .  New forms o f  i n f lu e n c e  were 
p u rs u e d .  C i r c u l a r s ,  i n  p a r t i c u l a r ,  began to  ta k e  on 
a number o f  f r e s h  r o l e s  s in c e  th e y  s u i t e d  th e  non
j u d i c i a l  a d m i n i s t r a t i v e  s t y l e  o f  government d e p a r t 
m en ts .  C o n s t i t u t i o n a l  argum ents from th e  Donoughmore 
e ra  were borrow ed to  j u s t i f y  th e  im p o s i t io n  o f  r e 
s t r a i n t s  on t h e i r  u s e .  In  some a r e a s  th e  e f f e c t i v e 
n e ss  o f  th e s e  c u rb s  has f o rc e d  th e  e x e c u t iv e  to  
r e t r e a t  s t i l l  f u r t h e r  and use  even more in fo rm a l  
p ro c e d u re s  th a n  o f f i c i a l  c i r c u l a r s ,  such a s  p h o to 
co p ie d  l e t t e r s ,  t o  c o n t in u e  o p e r a t in g  a t  th e  same 
l e v e l  o f  p r a c t i c a l  governm ent.

P r a c t i c a l  e x p ed ien cy  c r u c i a l l y  i n f lu e n c e s  th e  
n a tu r e  o f  e x e c u t iv e  a c t i o n .  The most e a s i l y  a v a i l 
a b le  and c o n v e n ie n t  p ro c e d u re s  w i l l  a lw ays te n d  to  
be employed. The b o u n d a r ie s  o f  e x e c u t iv e  a c t i v i t y  
a re  c o n s e q u e n t ly  s e t  by p o l i t i c a l  and p r a c t i c a l  
c o n s i d e r a t i o n s  r a t h e r  th a n  c o n s t i t u t i o n a l  p r i n c i p l e s  
and d e p a r tm e n ta l  a c t i o n  i s  c h a r a c t e r i s e d  n o t  by 
n o t io n s  o f  u n i f o r m i ty  and p r e c e d e n t  b u t  by a hap
h a z a rd  p ra g m a tic  ap p ro a ch . One c o n s ta n t  f a c t o r  i s  
th e  c o n t i n u a l  s e a r c h  f o r  new form s o f  e f f i c i e n t  
governm ent. P re v io u s  methods have t o  be abandoned 
i f  th e y  become to o  fo rm a l ,  to o  i n f l e x i b l e  o r  o t h e r 
w ise  s u b j e c t  t o  c o n t r o l s  which make them l e s s  
e f f e c t i v e .

C i r c u l a r s  have f l o u r i s h e d  as  a r e s u l t  o f  th e  
g r e a t  im p o rtan ce  a t t a c h e d  to  in fo rm a l  r u l e s  and 
p r o c e d u re s .  In  a co m p ara t iv e  s tu d y  D.R. S t e e l  
conc lud ed  t h a t :

"The c o n s e n s u a l  n a tu r e  o f  B r i t i s h  
s o c i e t y  and th e  g ra d u a l  e v o lu t io n  
o f  i t s  i n s t i t u t i o n s  have le d  to  
g r e a t e r  r e l i a n c e  on in fo rm a l  r u l e s  
and p ro c e d u re s  th a n  i n  most o th e r  
c o u n t r i e s . "  14

A lthough  th e  p a r t i c u l a r  h i s t o r i c a l  c o n te x t  i n  which
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c i r c u l a r s  have deve loped  has been  e s p e c i a l l y  conducive  
to  i n f o r m a l i t y ,  i t  i s  a c h a r a c t e r i s t i c  o f  e v e ry  
p o l i t i c a l  system  t h a t  in fo rm a l  p ro c e d u re s  a re  an 
e s s e n t i a l  and v i t a l  p a r t  o f  th e  a d m i n i s t r a t i v e  p ro 
c e s s .  In  1941 th e  U n ited  S t a t e s  A t to r n e y - G e n e r a l ' s 
Committee on A d m in is t r a t io n  r e p o r t e d  t h a t :

" in fo rm a l  a d m i n i s t r a t i v e  p ro c e d u re s  
c o n s t i t u t e  th e  v a s t  b u lk  o f  adm in i
s t r a t i v e  a d j u d i c a t i o n  and a re  t r u l y  
th e  l i f e b l o o d  o f  th e  a d m i n i s t r a t i v e  
p r o c e s s . "

Whenever p o s s ib l e  r e l a t i o n s  betw een a d m i n i s t r a t i v e  
b o d ie s  a re  co nducted  in f o r m a l ly  r a t h e r  th a n  on an 
o f f i c i a l  l e g a l i s t i c  b a s i s .

Over th e  l a s t  f i f t y  y e a r s  government d e p a r tm e n ts  
have n o t  shown any r e l u c t a n c e  t o  r e t r e a t  i n t o  u s in g  
more in fo rm a l  p ro c e d u re s  f o l lo w in g  th e  r a t i o n a l i s a t i o n  
and f o r m a l i s a t i o n  o f  p r e v i o u s ly  u sed  m ethods. In  th e  
e a r l y  p a r t  o f  th e  c e n tu r y  a mass o f  r u l e s  and r e g u l a 
t i o n s  assum ing v a r io u s  forms grew up on an ad hoc 
b a s i s  t o  meet governm ent n e e d s ,  l e a d in g  Lord Hewart 
t o  a t t a c k  t h i s  "new d esp o tism "  a s :

"a p e r s i s t e n t  and w e l l - c o n t r i v e d  
sy s tem , i n te n d in g  t o  p ro d u ce ,  and 
i n  p r a c t i c e  p ro d u c in g ,  a d e s p o t ic  
power which a t  one and th e  same 
tim e  p l a c e s  Government d e p a r tm e n ts  
above th e  S o v e re ig n ty  o f  P a r l ia m e n t  
and beyond th e  j u r i s d i c t i o n  o f  th e  
C o u r t s . "  13

H is " c re e d  o f  t h e  a rd e n t  b u r e a u c r a t "  d e s c r ib e d  th e  
e x e c u t i v e ’s o v e r r i d i n g l y  p ra g m a tic  a t t i t u d e .  C i v i l  
s e r v a n t s  re g a rd e d  P a r l i a m e n ta r y  S o v e re ig n ty  and th e  
Rule o f  Law as  e x t r a n e o u s  to  th e  main g o v e rn in g  
pu rp o se  o f  th e  e x e c u t iv e  and were seen  as  o b s t a c l e s  
t o  be overcome r a t h e r  th a n  fund am en ta l  d o c t r i n e s  t o  
which a l l  a c t i o n  must conform .

A number o f  g e n e r a l  c r i t i c i s m s  o f  s u b o r d in a te  
l e g i s l a t i o n  emerged from Lord H ew art’ s book . These 
were t h e  absence  o f  p u b l i c i t y ,  t h e  l a c k  o f  P a r l i a 
m en tary  and j u d i c i a l  c o n t r o l  and th e  t h r e a t  o f  a
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c i v i l  s e r v ic e  e x e r c i s i n g  l e g i s l a t i v e  and j u d i c i a l  
pow ers . S im i la r  c r i t i c i s m s  o f  c o n s t i t u t i o n a l  sub
v e r s io n  a re  p r e s e n t l y  b e in g  l e v e l l e d  a t  c i r c u l a r s .
T h is  h i s t o r i c a l  com parison  s u g g e s ts  t h a t  when 
i n s t i t u t i o n s  and p ro c e d u re s  evo lve  a lo n g  p ra g m a tic  
l i n e s  th e  same fundam en ta l  c o n s t i t u t i o n a l  dilemmas 
w i l l  u n a v o id a b ly  a r i s e .  The Donoughmore Committee 
found t h a t  th e  d e f e c t s  o f  d e le g a te d  l e g i s l a t i o n :

" a re  th e  i n e v i t a b l e  consequence o f  
i t s  h ap h azard  e v o l u t i o n . "

C o n s t i t u t e d  i n  re s p o n se  t o  p u b l i c  conce rn  a ro u sed  by 
th e  a t t a c k s  o f  Hewart and o t h e r s  on s u b o r d in a te  l e g i s 
l a t i o n ,  th e  Committee c r i t i c i s e d  th e  scope o f  powers 
e x e r c i s e d  by o f f i c i a l s .  I t  recommended t h a t  l i m i t s  
on a d m i n i s t r a t i v e  d i s c r e t i o n  need to  be s t a t e d  to  
p re v e n t  them o v e r s te p p in g  t h e i r  d u t i e s .  The R eport 
conc lud ed  t h a t  th e  d e f e c t s  o f  d e le g a te d  l e g i s l a t i o n  
were a consequence o f  th e  s u r ro u n d in g  muddle and 
c o n fu s io n .  The system  la c k e d  co heren ce  and u n i f o r m i ty  
in  i t s  o p e r a t io n .  I t  was m is le a d in g  to  i n t e r p r e t  
l e g a l  a u t h o r i t y  i n d i s c r i m i n a t e l y  as  r u l e s ,  r e g u l a t i o n s  
and o r d e r s .  The Committee p ro p osed  t h a t  th e  t e r m i 
n o lo g y  be s t a n d a r d i s e d  so t h a t  i t  co u ld  be c l e a r l y  
u n d e rs to o d  by a l l  c o n c e rn e d . R u les  and o t h e r  form s 
o f  l e g i s l a t i o n  needed to  be d r a f t e d  s k i l f u l l y  to  
a v o id  o b s c u r i t y .  The lo n g -a w a i te d  r e s u l t  o f  th e  
Donoughmore C o m m ittee 's  work was t h e  1946 S t a t u t o r y  
I n s t ru m e n ts  Act which in t ro d u c e d  a fo rm al system  o f  
P a r l i a m e n ta r y  c o n t r o l  and p u b l i c a t i o n .  The haph azard  
e lem ent o f  s u b o r d in a te  l e g i s l a t i o n  was rem edied  and 
th e  d o c t r i n e  o f  P a r l i a m e n ta r y  S o v e re ig n ty  a p p a r e n t ly  
s t r e n g th e n e d .

F o llo w in g  t h i s  i n c r e a s e  o f  c o n t r o l  o v e r  r u l e s  
and r e g u l a t i o n s ,  th e  e x e c u t iv e  made g r e a t e r  u se  o f  
c i r c u l a r s  s in c e  th e y  were n o t  r e q u i r e d  t o  undergo  
any P a r l i a m e n ta r y  p ro c e d u re  and d id  n o t  have t o  be 
p u b l i s h e d .  In  th e  l a t e  1 9 4 0 's  th e  c o n te n t s  o f  c e r t a i n  
c i r c u l a r s  were h e ld  by th e  c o u r t s  t o  c o n s t i t u t e  d e le 
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g a te d  l e g i s l a t i o n .  I t  emerged t h a t  th e y  were b e in g  
u sed  i n  c i r c u m s ta n c e s  where p r i o r  to  th e  1946 Act 
r e g u l a t i o n s  would have been  made. C i r c u l a r s  had been 
s u b s t i t u t e d  in  p la c e  o f  S t a t u t o r y  In s t ru m e n ts  as a 
means o f  chang ing  th e  law . T h is  law-m aking a s p e c t  i s  
examined more c l o s e l y  i n  a su b seq u en t  s e c t i o n .

Due to  renewed o u t s id e  i n t e r e s t  c i r c u l a r s  u sed  
to  in t ro d u c e  m ajor p o l i c i e s  a re  becoming
to o  f o rm a l is e d  to  s u i t  government n e e d s .  The d e c i s i o n  
o f  th e  newly e l e c t e d  C o n se rv a t iv e  a d m i n i s t r a t i o n  i n  
1979 to  redu ce  d r a s t i c a l l y  th e  number o f  c i r c u l a r s  
i s s u e d  was o f f i c i a l l y  s t a t e d  to  be b ased  on t h e i r  
d e c la r e d  p o l i c y  o f  re d u c in g  c e n t r a l  c o n t r o l  o f  l o c a l  
governm ent:

"we a re  d e te rm in ed  to  red u ce  sub
s t a n t i a l l y  th e  number o f  b u re a u 
c r a t i c  c o n t r o l s  by c e n t r a l  Gov
ernm ent D epartm ents  o v e r  l o c a l  
government a c t i v i t i e s . . . w e  s h a l l  
send o u t  many few er Government 
c i r c u l a r s  and th o s e  o t h e r  documents 
w ith  which l o c a l  a u t h o r i t i e s  have 
been  d e lu g e d .  In  a d d i t i o n ,  th e  
Government have a l r e a d y  d ec id ed  
t h a t  i n  f u t u r e  any c i r c u l a r  s e n t  
ou t by th e  c e n t r a l  Government 
w i l l  f i r s t  be c l e a r e d  by th e  T rea 
s u ry  and th e  Departm ent o f  th e  
Environm ent and i t  w i l l  c a r r y  o u t  
an e s t im a te  o f  b o th  th e  manpower 
and f i n a n c i a l  i m p l i c a t i o n s  f o r  th e  
l o c a l  a u t h o r i t i e s  c o n ce rn e d . They 
w i l l  g iv e  them more c h o ic e  and 
f l e x i b i l i t y  and e n a b le  them to  
save money and manpower." 16

However, i t  a p p e a rs  t h a t  t h e  government i s  i n t e n t  on
p r e s e r v i n g  th e  same l e v e l  o f  c e n t r a l  c o n t r o l  i n  a r e a s
o f  m ajo r  p u b l ic  p o l i c y ;

" th e r e  a re  c e r t a i n  n a t i o n a l  p o l i c i e s  
which i t  i s  th e  G overnm ent's  d u ty  
t o  p u rsu e  even though  th e y  may be 
a d m in is te r e d  l o c a l l y ;  f o r  example 
. . .w h e r e  th e  Government o f  th e  day 
may have s e c u re d  a p a r t i c u l a r  man
d a te  a t  a g e n e r a l  e l e c t i o n . "

T h is  w ish  to  r e t a i n  c e n t r a l  c o n t r o l  i s  a l s o  c l e a r
from th e  S e c r e t a r y  o f  S t a t e ' s  re sp o n se  to  th e  l o c a l
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a u t h o r i t y  a s s o c i a t i o n s ' Review o f  C e n t r a l  Government 
C o n t ro ls  ove r L ocal A u t h o r i t i e s ,  p u b l is h e d  i n  F ebru 
a ry  1979 Î

" th e  o b j e c t i v e  o f  th e  Government 
. . . w i l l  be t o  deve lo p  f u r t h e r  th e  
c e n t r a l  p a r t n e r s h i p  betw een c e n t r a l  
and l o c a l  government i n  a way t h a t  
g iv e s  l o c a l  a u t h o r i t i e s  th e  f u l l e s t  
m easure o f  autonomy c o n s i s t e n t  w ith  
th e  c e n t r a l  g o v e rn m e n t 's  r e s p o n s i 
b i l i t y  f o r  th e  c o n t r o l  o f  p u b l ic  
e x p e n d i tu r e ,  and d e te rm in in g  n a t i o n a l  
p o l i c i e s  and p r i o r i t i e s ,  and w ith  
th e  s p e c i a l  r e s p o n s i b i l i t i e s  o f  Min
i s t e r s  i n  r e l a t i o n  to  p a r t i c u l a r  
s e r v i c e s . "  17

Faced w ith  i n c r e a s i n g  p o l i t i c a l  and c o n s t i t u t i o n 
a l  c r i t i c i s m  abou t governm ent by c i r c u l a r ,  r e c e n t  
a d m i n i s t r a t i o n s  have s e t  abou t d e v i s in g  s t i l l  more 
in fo rm a l  p ro c e d u re s  f o r  m a in ta in in g  c e n t r a l  c o n t r o l .  
These a re  l e s s  w ell-know n and c o n s e q u e n t ly  p r e s e n t l y  
l e s s  c o n t r o v e r s i a l .  One such developm ent i s  th e  u se  
o f  l e t t e r s  i n  c i r c u m s ta n c e s  where p r e v i o u s ly  an 
o f f i c i a l  c i r c u l a r  would have been  i s s u e d .  In  th e  
p o l i t i c a l l y  c o n te n t io u s  and s e n s i t i v e  a r e a  o f  th e  
s a l e  o f  l o c a l  a u t h o r i t y  h o u s in g ,  th e  new C o n se rv a t iv e  
c e n t r a l  a d m i n i s t r a t i o n  fo l lo w e d  th e  example s e t  by 
th e  o u tg o in g  Labour government and d i s t r i b u t e d  th e  
g e n e r a l  c o n se n t  and a p p r o p r i a t e  a d v ic e  by means o f  a 
l e t t e r .  A f u r t h e r  example o f  th e  r e c e n t  u se  o f  t h i s  
form o f  c o rre sp o n d e n ce  c o n ce rn s  h e a r t  t r a n s p l a n t s .  
Amidst a re s u rg e n c e  o f  t h e s e  o p e r a t io n s  d u r in g  1980, 
th e  D epartm ent o f  H e a l t h ' s  C h ie f  M edical O f f i c e r  
in fo rm ed  r e g i o n a l  and a re a  m ed ica l  o f f i c e r s  t h a t  th e  
d ep a r tm en t  was g iv in g  f u r t h e r  c o n s i d e r a t i o n  t o  th e  
i s s u e  o f  p r i o r i t i e s  and f in a n c e  in v o lv e d  i n  c a r d i a c  
t r a n s p l a n t s :

" U n t i l  th e  a d v ic e  i s  a v a i l a b l e ,  
a u t h o r i t i e s  a re  n o t  e x p ec te d  to  
make any p o l i c y  change i n  th e  
d i r e c t i o n  o f  f u r t h e r  h e a r t  
t r a n s p l a n t  program m es."

The l e t t e r  rem inded su rg eo n s  o f  g u i d e l i n e s  l a i d  down
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by th e  h e a r t  t r a n s p l a n t  a d v is o ry  p a n e l  t h a t  t r a n s 
p l a n t s  shou ld  be p a r t  o f  a p lan n e d  programme.

A nother s i g n i f i c a n t  developm ent i s  th e  n a rro w in g  
o f  l i n k s  betw een c e n t r a l  government and «the v a r io u s  
l o c a l  a u t h o r i t y  a s s o c i a t i o n s .  I n s t e a d  o f  i s s u i n g  
c i r c u l a r s  d i r e c t l y  to  i n d i v i d u a l  a u t h o r i t i e s ,  th e  
d e p a r tm e n ts  a re  im prov ing  com m unications and r e l a t i o n s  
w ith  th e  a s s o c i a t i o n s  and in fo rm in g  them o f  th e  
d e s i r e d  p o l i t i c a l  and a d m i n i s t r a t i v e  c h an g e s .  The 
a s s o c i a t i o n s  a re  r e l i e d  upon to  send o u t  t h e i r  own 
c i r c u l a r s  and in fo rm  l o c a l  a u t h o r i t i e s  o f  d e p a r t 
m en ta l  p o l i c y  i n  t h i s  i n d i r e c t  way. For exam ple, 
th e  Departm ent o f  t h e  Environm ent w ro te  a l e t t e r  t o  
th e  A s s o c ia t io n  o f  M e t ro p o l i t a n  A u t h o r i t i e s  i n  O c tober 
1979 c o n ta in in g  gu idance  on p ro c e d u re s  r e l a t i n g  t o  
im m ig ra t io n  o f f e n c e s :

" I f  an a u t h o r i t y  f i n d s  re a so n  to  
b e l i e v e  t h a t  an im m ig ra t io n  o f fe n c e  
has been  c o m m it te d . . . t h e y  would no 
doubt w ish  t o  c o n s id e r  w he th er  th e y  
sh ou ld  draw i t  t o  th e  a t t e n t i o n  o f  
th e  Im m ig ra tio n  D epartm ent o f  th e  
p o l i c e . "

C e n t r a l - l o c a l  r e l a t i o n s

C i r c u l a r s  o p e ra te  i n  th e  c o n te x t  o f  a p o l i t i c a l  
system  which i s  n e i t h e r  e n t i r e l y  u n i t a r y  n o r  w holly  
f e d e r a l .  Both c e n t r a l  and l o c a l  government d e r iv e  
s t r e n g t h  and independence  from t h e i r  d e m o c ra t ic  
e l e c t i o n .  For many y e a r s  c r i t i c s  had re g a rd e d  th e  
c e n t r e  as th e  dom inant body , s lo w ly  rem oving e f f e c t i v e  
power from l o c a l  governm ent. In  1953 W illiam  Robson 
r e f e r r e d  to  th e :

" s u b o r d in a t io n  o f  l o c a l  autonomy 
to  th e  d i c t a t e s  o f  c e n t r a l  power 
w hich , i f  p u rs u e d ,  w i l l  be th e  
v i r t u a l  end o f  l o c a l  governm ent.
The com plete  a b d ic a t i o n  by th e  
l o c a l  a u t h o r i t i e s  o f  th e  r i g h t  to  
t h in k  and a c t  f o r  th e m se lv e s ;  
t h e i r  t r a n s f o r m a t i o n  i n t o  mere 
r e c e p t a c l e s  f o r  Government p o l i c y " .  18
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More r e c e n t l y ,  w r i t e r s  have d e m o n s tra te d  t h a t  
l o c a l  government has p r e s e r v e d  c o n s id e r a b le  power and 
autonomy. The id e a  o f  two b o d ie s  o p e r a t in g  on eq u a l  
t e rm s ,  acknow ledging and r e s p e c t i n g  th e  s t r e n g t h s  o f  
th e  o th e r  i n  d i f f e r e n t  a r e a s ,  l e d  J .A .G . G r i f f i t h  to  
r e j e c t  th e  c o n f l i c t  model o f  c e n t r a l  and l o c a l  govern
ment i n  c o n s ta n t  c o m p e t i t io n  and o p p o s i t io n .  I n s t e a d ,  
he d e s c r ib e d  th e  r e l a t i o n s h i p  as one o f  p a r t n e r s h i p .
In  t h i s  s e c t i o n  th e  r e l a t i v e  s t r e n g t h s  and w eaknesses 
o f  c e n t r a l  and l o c a l  government a re  d e s c r ib e d .  These 
r e v e a l  th e  im p ortance  o f  i n f o r m a l i t y ,  f l e x i b i l i t y ,  
compromise and c o - o p e r a t io n  and h e lp  to  e x p la in  why 
c i r c u l a r s  i n  p a r t i c u l a r  have become an e s s e n t i a l  
i n g r e d i e n t  o f  t h i s  p a r t n e r s h i p .

Most l e g i s l a t i o n  and n a t i o n a l  p o l i c y  o r i g i n a t e s  
in  th e  d e p a r tm e n ts .  C e n t r a l  government i s  t h e  fo cu s  
o f  n a t i o n a l  p o l i t i c a l  a t t e n t i o n  and a l l  i t s  a c t i v i t i e s  
d i r e c t l y  o r  i n d i r e c t l y  a f f e c t  l o c a l  a f f a i r s .  The 
n o t io n  t h a t  th e  n a t i o n a l l y  e l e c t e d  p a r t y  has a r i g h t  
to  govern  and c a r r y  o u t  mandated n a t i o n a l  p o l i c i e s  
p l a c e s  c o n s id e r a b le  m oral p r e s s u r e  on l o c a l  a u th o r 
i t i e s  t o  respond  t o  c e n t r a l  i n f l u e n c e .  A u t h o r i t i e s  
lo o k  to  th e  n a t i o n a l  government f o r  p o l i c y  i n i t i a t i v e  
and depend on W h ite h a l l  f o r  d i r e c t i o n  and s u p p o r t  
even when th e y  a re  f r e e  t o  a c t .

However, t h e  m a jo r i t y  p a r t y  i n  P a r l ia m e n t  can n o t 
e x p e c t  i t s  l o c a l  p a r t i e s  t o  fo l lo w  n a t i o n a l  p o l i c y  
a u to m a t i c a l l y .  C e n t r a l  and l o c a l  m andates may n o t  
c o in c id e  and r e g i o n a l  v a r i a t i o n s  may c a l l  f o r  p o l i c i e s  
which c o n f l i c t  w i th  n a t i o n a l  o b j e c t i v e s .  L oca l 
c o u n c i l l o r s  p r i d e  t h e i r  independence  and a re  f r e 
q u e n t ly  p re p a re d  to  d e fy  t h e i r  P a r l i a m e n ta r y  p a r t y  on 
m ajor p o l i c y  i s s u e s ,  e s p e c i a l l y  i f  th e y  b e l i e v e  i t  i s  
th e  government t h a t  i s  go ing  a g a i n s t  p a r t y  p r i n c i p l e  
and p o l i c y .  When th e  l o c a l  r u l i n g  p a r t y  i s  p o l i t i 
c a l l y  d i f f e r e n t ,  th e  n a t i o n a l  government may be 
c o m p le te ly  u n a b le  t o  command l o c a l  s u p p o r t  f o r  i t s
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p o l i c i e s ,  a p a r t i c u l a r  s i g n i f i c a n t  f a c t o r  i n  l i g h t  
o f  th e  r e c e n t  t r e n d  f o r  th e  o p p o s i t io n  to  g a in ’ 
c o n s id e r a b le  l o c a l  e l e c t o r a l  s u c c e s s .

Air l o c a l  government a c t i v i t y  must be b ased  on 
l e g a l l y  c o n fe r r e d  powers which can o n ly  be c r e a t e d  
by  P a r l ia m e n ta r y  l e g i s l a t i o n .  S in ce  th e  l e g i s l a t u r e ' s  
o u tp u t  i s  e f f e c t i v e l y  c o n t r o l l e d  by th e  e x e c u t iv e ,  
i n  th e o r y  c e n t r a l  government m ere ly  d e le g a t e s  c e r t a i n  
f u n c t i o n s  and r e t a i n s  u l t i m a t e  c o n t r o l .  In  p r a c t i c e ,  
however, th e  d e p a r tm e n ts  have l o s t  c o n t r o l  o v e r  much 
l o c a l  a u t h o r i t y  a c t i v i t y .  R e s p o n s i b i l i t y  f o r  l a r g e  
a r e a s  o f  p o l i c y ,  in c lu d in g  s o c i a l  s e r v i c e s  such as  
e d u c a t io n  and h o u s in g ,  has been  i r r e v e r s i b l y  g iv en  
t o  l o c a l  a u t h o r i t i e s .  These f u n c t i o n s  have become 
e n tre n c h e d  and in g r a in e d  i n  th e  f a b r i c  o f  l o c a l  l i f e .  
A lthough  c e n t r a l  governm ent may i n i t i a t e  n a t i o n a l  
p o l i c i e s ,  i t  i s  th e  l o c a l  a u t h o r i t i e s  which d e te rm in e  
w h e ther  th e y  a re  t o  be a d m in is te r e d  i n  p r a c t i c e  and in  
what way. T h is  c o n t r o l  ove r  p o l i c y  im p le m e n ta t io n  i s  
a g r e a t  so u rce  o f  power, p ro v id in g  wide scope f o r  
l o c a l  d i s c r e t i o n  and m anoevre. N a t io n a l  government 
can  o n ly  r e g u l a t e  th e  e x e r c i s e  o f  l o c a l l y  c o n f e r r e d  
l e g a l  powers and d u t i e s  w i th in  g e n e r a l  p o l i c y  p a ra 
m e te r s .  As G r i f f i t h  has  w r i t t e n ;

"W ith in  t h e  te rm s  on which th e s e  
powers a re  b e s to w ed , l o c a l  a u th 
o r i t i e s  a re  autonomous b o d ie s ,  and 
a d ep a r tm en t  which p ro p o se s  t o  
c o n t r o l  th e  way i n  which o r  th e  
e x te n t  t o  which l o c a l  a u t h o r i t i e s  
e x e r c i s e  t h e i r  pow ers , must be 
a b le  t o  p o i n t  t o  s t a t u t o r y  p ro 
v i s i o n s  a u t h o r i s i n g  t h i s  i n t e r 
v e n t i o n . "  19

Formal l e g a l  c o n t r o l s  a re  l i m i t e d  i n  t h e i r  u se 
f u l n e s s .  By im posing  a d u ty  c e n t r a l  governm ent can 
r e q u i r e  l o c a l  a u t h o r i t i e s  t o  conform to  a minimum 
s t a n d a r d .  However, t h i s  s t a n d a rd  i s  g e n e r a l l y  low er 
th a n  th e  government would i d e a l l y  l i k e  t o  a c h ie v e .  
S a n c t io n s  a g a in s t  e v a s io n  a re  o f t e n  i n e f f e c t i v e  and
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p ro v id e d  th e  l e t t e r  o f  th e  law i s  com plied w ith  l o c a l  
a u t h o r i t i e s  may s t i l l  f r u s t r a t e  i t s  s p i r i t .  C o n fe r r 
in g  d i s c r e t i o n a r y  powers i s  even more l im i t e d  in  
sco p e . No p o s i t i v e  a c t i o n  i s  r e q u i r e d  by law and 
g iv in g  a u t h o r i t i e s  th e  o p p o r tu n i ty  to  a c t  does n o t  
g u a ra n te e  t h a t  th e y  w i l l  choose t o  u se  t h e i r  pow ers . 
F i n a l l y ,  t h e r e  a re  th e  g e n e r a l  d i f f i c u l t i e s  a s s o c i a t e d  
w ith  a p p ly in g  l e g a l  s a n c t i o n s .  These prob lem s u s u a l l y  
encourage  th e  d e p a r tm e n ts  to  u se  n o n - le g a l  a d m in i s t r a 
t i v e  p ro c e d u r e s .  S eek in g  a l e g a l  remedy f o r  what i s  
i n v a r i a b l y  a p o l i t i c a l  d i s p u te  i s  o f t e n  re g a rd e d  by 
b o th  p a r t i e s  an i m p r a c t i c a l  and in a p p r o p r i a t e  c o u r s e .

C e n t r a l  and l o c a l  government a re  m u tu a l ly  depend
e n t  and canno t a c t  i n  i s o l a t i o n .  L oca l government 
r e l i e s  on th e  c e n t r e  f o r  f in a n c e  and e x p e r t  p o l i t i c a l  
and a d m i n i s t r a t i v e  gu id an ce  w h ile  c e n t r a l  government 
depends on l o c a l  a u t h o r i t i e s  to  c a r r y  o u t  i t s  p o l i c i e s  
a t  a l o c a l  l e v e l  and n o t  to  f r u s t r a t e  i t s  n a t i o n a l  
economic s t r a t e g i e s .  There  must be c o n s u l t a t i o n  and 
c o - o p e r a t i o n .  For th e s e  r e a s o n s  an in fo rm a l  p a r t n e r 
sh ip  o p e r a t e s ,  c h a r a c t e r i s e d  by n e g o t i a t i o n  and 
p e r s u a s io n  r a t h e r  th a n  s t r i c t  l e g a l  r u l e s  and fo rm a l 
p ro c e d u r e s .  T h is  r e l a t i o n s h i p  can n o t  work e f f e c t i v e l y  
u n le s s  t h e r e  i s  good com m unication . C i r c u l a r s  p ro v id e  
an in fo rm a l  sy s tem , a l lo w in g  scope f o r  f l e x i b i l i t y  
and compromise. The government needs  t o  c o n s u l t  w i th  
l o c a l  a u t h o r i t i e s  and p e rsu a d e  them n o t  to  b lo c k  i t s  
p o l i c i e s .  C i r c u l a r s  a re  i d e a l  in s t r u m e n ts  f o r  t h i s  
p u rp o s e .  The o p p o r t u n i t i e s  f o r  in fo rm a l  com m unication 
th e y  p ro v id e  e n a b le  th e  d e p a r tm e n t 's  p o l i c y  t o  work 
i t s  way im p e r c e p t ib ly  i n t o  th e  p r a c t i c e  o f  l o c a l  
a u t h o r i t i e s .

A ccord ing  t o  Mr. Enoch P o w e ll ,  c i r c u l a r s  bene
f i c i a l l y  f o s t e r  a c lo s e  w orking  r e l a t i o n s h i p  betw een 
th e  M in is t r y  and th e  l o c a l  a u t h o r i t y  and o f f e r  many 
a d v an tag e s  o ve r l e g i s l a t i o n :

" I t  would be an im p o s s ib le  s i t u a t i o n  i f
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th e  n a tu r e  o f  t h e s e  c o n d i t io n s  
( f o r  th e  s a l e  o f  c o u n c i l  ho u ses)  
which a re  s u b je c t  to  chang ing  
c i r c u m s ta n c e s ,  had to  be d e f in e d  
in  d e t a i l  i n  r e g u l a t i o n s  and had 
t o  be approved by b o th  Houses.
I t  i s  in  th e  n a tu r e  o f  a d m in i s t r 
a t i v e  e f f i c i e n c y  in  a l l  M easures 
such as t h i s  t h a t  th e  M in i s t e r  
shou ld  be a b l e ,  i n  c o n s u l t a t i o n  
w ith  th e  l o c a l  a u t h o r i t i e s ,  to  
g ive  them g u id a n c e .  I f ,  whenever 
he g iv e s  them g u id a n c e ,  he has t o  
frame i t  i n  th e  l e g a l  te rm s o f  
r e g u l a t i o n s  and o b ta in  th e  a s s e n t  
o f  P a r l i a m e n t ,  th e n  t h a t  gu idance  
w i l l  be much more i n f l e x i b l e  and 
much more r a r e l y  g iv e n .  The 
c i r c u la r - m a k in g  p r a c t i c e  o f  Min
i s t e r s  o f  Housing and L oca l Govern
ment i s ,  i n  th e  e x p e r ie n c e  o f  
l o c a l  governm ent, a most v a lu a b le  
one . I t s  v e ry  i n f o r m a l i t y  e n a b le s  
th e  M in i s t e r  t o  gu ide  i n s t e a d  o f  
d i r e c t . "  20

The M in i s t e r ,  Mr. H aro ld  M acm illan , a l s o  m a in ta in e d  
t h a t  th e  p r a c t i c a l  d i f f i c u l t i e s  o f  e n a c t in g  and amend
in g  l e g i s l a t i o n  were such  t h a t  a d m i n i s t r a t i v e  con
v e n ie n c e  demanded t h a t  g e n e ra l  c o n s e n ts  be p u t  i n t o  
c i r c u l a r s :

" th e r e  i s  a good d e a l  t o  be s a id  f o r  
th e  f l e x i b i l i t y  t h a t  can  come from 
th e s e  c i r c u l a r s ,  which a re  c a p a b le ,  
f i r s t ,  o f  b e in g  c o n s id e re d  w ith  th o se  
who have t o  o p e ra te  them, which i s  
q u i t e  a v a lu a b le  p r a c t i c e ,  and, 
seco nd , o f  b e in g  a l t e r e d  from tim e 
to  t im e  and n o t  b e in g  made to o  r i g i d .
The P a r l i a m e n ta r y  p ro ce d u re  o f  b o th  
Houses i s  a p r e t t y  heavy burde& to  
im pose, i n  a d d i t i o n  to  a l l  th e  o th e r  
work o f  P a r l i a m e n t ,  and te n d s  to  make 
an O rder o f  t h i s  k in d ,  once p a s s e d ,  
more d i f f i c u l t  to  amend o r  change as  
e x p e r ie n c e  may show to  be d e s i r a b l e .  
T h e re fo r e ,  as  a m a t t e r  p u r e ly  o f  
a d m i n i s t r a t i o n ,  i t  would be b e t t e r  
t o  le a v e  i t  t o  be o p e ra te d ,  j u s t  as  
im p o r ta n t  m a t t e r s  a re  o p e ra te d ,  as 
betw een th e  M in i s t e r  and th e  l o c a l  
a u t h o r i t i e s . "  21

F or government p o l i c y  to  be s u c c e s s f u l  t h e r e  
needs  to  be a c lo s e  l i n k  betw een i t s  f o r m u la t io n  and
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im p le m e n ta t io n .  Pressm an and W ildavsky c o n s id e re d  
t h a t  th e  d i f f i c u l t i e s  o f  a d m i n i s t r a t i o n  must be made 
p a r t  o f  th e  i n i t i a l  p o l i c y  p r o c e s s :

" Im p lem en ta t io n  must n o t  be con ce ived  
o f  as a p r o c e s s  t h a t  t a k e s  p la c e  a f t e r  
and in d ep e n d en t  o f  th e  d e s ig n  o f  
p o l i c y .  Means and ends can be b ro u g h t  
i n t o  somewhat c l o s e r  c o rre sp o n d e n ce  
o n ly  by making each  p a r t i a l l y  depend
e n t  on th e  o t h e r . "  22

J . J .  R icha rdso n  and A.G. Jo rd a n  commented:
" In  o th e r  w ords , p o l i c i e s  a re  more 
l i k e l y  t o  succeed  i f  a t  th e  p o l i c y  
d e s ig n / f o r m u la t io n  s ta g e  th e  prob lem s 
l i k e l y  t o  be e n c o u n te re d  a t  th e  im
p le m e n ta t io n  s ta g e  a re  r e c o g n is e d  and 
ta k e n  acco un t o f . "  25

C i r c u l a r s  p ro v id e  t h i s  n e c e s s a r y  l i n k  betw een p o l i c y  
and a d m i n i s t r a t i o n  by f u s in g  p o l i c y  f o r m u la t io n ,  p o l i c y  
comm unication and p o l i c y  im p le m e n ta t io n .  The c e n t r a l  
d e p a r tm e n ts  d is c o v e re d  t h a t  th e y  were a means o f  
a c h ie v in g  th e  u n is o n  o f  p o l i c y  d e s ig n  and im p lem en ta t
io n  which i s  one o f  th e  most im p o r ta n t  i n g r e d i e n t s  
o f  p o l i c y  s u c c e s s .

P o l i c y  making and p o l i c y  e x e c u t io n  c an n o t  be 
s a t i s f a c t o r i l y  combined u s in g  more fo rm al l e g i s l a t i v e  
d e v ic e s .  Acts and S t a t u t o r y  In s t ru m e n ts  do n o t  
u s u a l l y  c o n ta in  c l e a r  s ta te m e n ts  o f  p o l i c y  o r  p ro v id e  
s u f f i c i e n t l y  d e t a i l e d  a d m i n i s t r a t i v e  schemes f o r  i t s  
p r a c t i c a l  im p le m e n ta t io n  a t  a l o c a l  l e v e l  s in c e  th e y  
a re  p r i m a r i l y  conce rn ed  w ith  b in d in g  c o d e s .  Bare 
s ta te m e n ts  o f  p o l i c y  u n r e l a t e d  to  s p e c i f i c  l e g a l  powers 
and d u t i e s  have no p la c e  i n  P a r l i a m e n ta r y  l e g i s l a t i o n ,  
b e in g  s u p e r f lu o u s  t o  th e  main p u rp ose  o f  ch an g in g  th e  
law . A ttem pts  t o  in c o r p o r a te  such  s t a t e m e n t s ,  such 
as p u t t i n g  them i n t o  th e  p ream ble  o r  th e  f i r s t  few 
s e c t i o n s  o f  th e  s t a t u t e ,  a re  d is c o u ra g e d  by th e  
d i f f i c u l t y  o f  t a i l o r i n g  th e s e  s ta te m e n ts  t o  f i t  i n  
w ith  su b seq u en t p r e c i s e  l e g a l  p r o v i s i o n s .

A lthough th e  u l t i m a t e  p u rp ose  o f  P a r l i a m e n ta r y  
l e g i s l a t i o n  i s  t o  b r i n g  abou t changes i n  p o l i c y ,
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c i r c u l a r s  a re  more s u i t e d  f o r  d e c l a r i n g  th e s e  p o l i c y  
a im s. They can c l e a r l y  s e t  o u t  l a t e s t  government 
p o l i c y  and e x p la in  how i t  can  be c a r r i e d  ou t i n  te rm s 
o f  l o c a l  a d m i n i s t r a t i v e  p r a c t i c e ,  t a k in g  i n to  accoun t 
e x i s t i n g  p ro c e d u re s  and f i n a n c i a l  c i r c u m s ta n c e s .  Acts 
and S t a t u t o r y  In s t ru m e n ts  a re  u sed  to  l a y  down th e  
b o u n d a r ie s  o f  p e r m i s s ib l e  a c t i o n  and d e a l  w ith  ex
c e p t io n a l  s i t u a t i o n s  w h ile  c i r c u l a r s  p ro v id e  f o r  th e  
p r a c t i c a l  o p e r a t io n  o f  th e  scheme w i th in  t h e s e  l i m i t s  
by p r e s c r i b i n g  th e  a d m i n i s t r a t i v e  norms w i th  which 
a u t h o r i t i e s  a re  e x p e c te d  t o  conform . As th e  L ocal 
Government Manpower Committee r e p o r t e d :

"There a re  wide f i e l d s  o f  e d u c a t io n a l  
a d m i n i s t r a t i o n  where v a r i a t i o n  o f  
p r a c t i c e  i s  p e r m is s ib l e  w i th in  b ro ad  
l i n e s  o f  p o l i c y  and sho u ld  be i n d i 
c a te d  i n  m anuals o f  g u id a n c e ,  c i r c u l a r s ,  
e t c . ,  r a t h e r  th a n  by r e g u l a t i o n s . "  24

An a d d i t i o n a l  ad van tage  o f  c i r c u l a r s  o v e r  l e g i s l a t i o n  
i s  t h a t  t h e i r  f l e x i b i l i t y  a l lo w s  scope f o r  ex p e r im en t
a t i o n :

" C i r c u l a r s  f r e q u e n t l y  supplem ent and go 
f u r t h e r  th a n  th e  s t a t u t o r y  p r o v i s io n s  
e n a b l in g  th e  a d m i n i s t r a t i o n  to  e x p e r i 
ment w i th  new p ro c e d u re s  w ith o u t  b e in g  
c o n f in e d  w i th in  th e  s t r a i g h t j a c k e t  o f  
s t a t u t o r y  p r o v i s i o n s  and t h e i r  l i t e r a l  
e n fo rc e m e n t."  25

I n c r e a s i n g l y ,  A cts  l a y  down b a re  d u t i e s  and 
powers w h ile  th e  d e t a i l s  about how th e s e  a re  t o  be 
p erfo rm ed  a re  l e f t  f o r  c i r c u l a r s  and codes o f  p r a c t i c e  
For exam ple, th e  1977 Housing (Homeless P e r s o n s )  Act 
p la c e d  c e r t a i n  l e g a l  o b l i g a t i o n s  on l o c a l  h o u s in g  
a u t h o r i t i e s  b u t  gave them c o n s id e r a b le  d i s c r e t i o n  w ith  
r e g a rd  to  i n t e r p r e t a t i o n  and im p le m e n ta t io n .

P ro v id e d  t h e r e  i s  an e f f e c t i v e  p a r t n e r s h i p  and 
l o c a l  c o - o p e r a t i o n ,  th e  dep ar tm en t  may n o t  even seek  
fo rm al s t a t u t o r y  a u t h o r i t y  i f  i t  b e l i e v e s  t h a t  
e x i s t i n g  n o n - l e g a l  p ro c e d u re s  a re  a d e q u a te .  The c a se  
o f  Jackson  S t a n s f i e l d  and Sons v .  B u t te rw o r th ,  con
c e r n in g  b u i ld i n g  u n d e r ta k e n  by l o c a l  a u t h o r i t i e s  from
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'1945-54 on b e h a l f  o f  th e  M in is t r y  o f  Works, gave an 
in s t a n c e  o f  t h i s  p r a c t i c e  26. T here  was no s t a t u t o r y  
a u t h o r i t y  e n a b l in g  th e  d ep artm en t to  d e le g a te  i t s  
f u n c t i o n s  o r  empowering l o c a l  a u t h o r t i e s  to  u n d e r ta k e  
th e  b u i ld i n g  work. I n s t e a d ,  th e  form o f  th e  l i c e n s 
in g  was p r e s c r ib e d  i n  c e n t r a l  c i r c u l a r s .

P a r t  Three A t h i r d  t i e r  o f  l e g i s l a t i o n

We have seen  t h a t  c i r c u l a r s  complement P a r l i a 
m entary  l e g i s l a t i o n  by e x p la in in g ,  c o n s o l id a t i n g  and 
a m p l i fy in g  i t s  p o l i c i e s .  They g u ide  l o c a l  a u th o r 
i t i e s  th ro u g h  th e  mass o f  d e t a i l  c o n c e rn in g  t h e i r  
s t a t u t o r y  powers and d u t i e s  c o n ta in e d  i n  A c ts  and 
S t a t u t o r y  I n s t r u m e n ts ,  p r o v id in g  schemes o f  adm in i
s t r a t i o n  by which t h i s  l e g i s l a t i o n  can be o p e ra te d  
i n  p r a c t i c e .  In  a d d i t i o n  to  th e s e  s u p p o r t iv e  r o l e s ,  
c i r c u l a r s  a re  u sed  as  an in d ep e n d en t  means o f  i n t r o 
du c ing  and c a r r y in g  o u t  p o l i c y .  T h is  e x c lu s iv e  
s e l f - c o n t a i n e d  system  o p e r a te s  e n t i r e l y  s e p a r a t e l y  
from l e g i s l a t i o n .  C i r c u l a r s  have th u s  been  u sed  by 
p rag m a tic  d e p a r tm e n ts  to  pe rfo rm  p o l i c y  and law 
making f u n c t io n s  t r a d i t i o n a l l y  r e s e r v e d  f o r  P a r l i a 
m entary  l e g i s l a t i o n .  I n  t h i s  r e s p e c t  th e y  r e p r e s e n t  
a new t h i r d  l e v e l  o f  l e g i s l a t i o n .

D e ta i l e d  e x a m in a t io n  o f  th e  s p e c i f i c  p o l i c y  
making u s e s  t o  which c i r c u l a r s  have been  p u t  i s  
c o n ta in e d  e ls e w h e re .  I n s t e a d ,  th e  f o l lo w in g  s e c t i o n  
c o n s id e r s  from th e  v ie w p o in t  o f  th e  c e n t r a l  d e p a r t 
ments th e  argum ents p u t  fo rw ard  t o  j u s t i f y  t h i s  
p a r t i c u l a r  l e g i s l a t i v e  u s e .  The re a s o n s  why c i r c u l a r s  
a re  o f t e n  p r e f e r r e d  o v e r  l e g i s l a t i o n  have a l r e a d y  
been  e x p lo re d .  The s e c t i o n  exam ines how th e  grow th 
and a c c e p ta n c e  o f  p a r t y  governm ent l e g i t i m a t e d  and 
made p o s s ib l e  t h i s  s u b s t i t u t i o n  o f  c i r c u l a r s  i n  p la c e  
o f  l e g i s l a t i o n .  C o n t in u in g  th e  o v e r a l l  theme o f  th e  
c h a p t e r ,  t h i s  e x am in a tio n  em phasizes  th e  v a lu e  of 
c i r c u l a r s  to  p ra g m a tic  d e p a r tm e n ts .  The s e c t i o n
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p ro v id e s  a background to  th e  c h a p te r  on P a r l i a m e n t 
a ry  s c r u t i n y  and c o n t r o l  by o f f e r i n g  a d i f f e r e n t  
p e r s p e c t iv e  on th e  c o n s t i t u t i o n a l  p r o p r i e t y  o f  
c i r c u l a r s  and th e  p ro p e r  r o l e  o f  th e  l e g i s l a t u r e .
The su b seq u en t s e c t i o n  d e a l s  w ith  t h e i r  o t h e r  
l e g i s l a t i v e  u s e ,  t h a t  o f  law m aking, p a r t i c u l a r l y  
w ith  r e g a r d  to  th e  u n e x p ec te d  and a p p a r e n t ly  un
a u th o r i s e d  s u b s t i t u t i o n  o f  c i r c u l a r s  i n  p la c e  o f  
e x p re s s  s t a t u t o r y  p r o v i s i o n s  b u t  a l s o  i n  i t s  more 
g e n e r a l  a s p e c t  o f  su p p lem en tin g  and e x p la in in g  
e x i s t i n g  P a r l ia m e n ta ry  l e g i s l a t i o n .

P o l i c y

C o n tro l  o f  p o l i c y  making has g r a d u a l ly  s h i f t e d  
from th e  l e g i s l a t u r e  to  th e  d e p a r tm e n ts  and P a r l i a 
ment has become o n ly  one o f  a number o f  in s t r u m e n ts
used  by th e  e x e c u t iv e  to  g o v e rn . P o l i c i e s  can be 
c a r r i e d  ou t w i th o u t  P a r l i a m e n ta r y  l e g i s l a t i o n  o r  th e  
l e g i s l a t u r e ' s  a p p ro v a l .  B urton  and Drewry w ro te  t h a t :

" ( P a r l i a m e n ta r y  l e g i s l a t i o n )  i s  one 
im p o r ta n t  p ro d u c t  o f  a c o n tin u o u s  
p r o c e s s  o f  f o r m u la t io n  and im p le 
m e n ta t io n  -  though  i t  i s  n o t  n e c e s s 
a r i l y  a f i n a l  p r o d u c t ,  n o r  i s  i t  th e
o n ly  p r o d u c t ,  o f  p o l i c y . . . N o r  a re
A cts  o f  P a r l ia m e n t  an e s s e n t i a l  p a r t  
o f  th e  l e g i s l a t i v e  p r o c e s s . . . a  change 
o f  p u b l ic  p o l i c y  c o n c e rn in g  Common
w e a l th  im m ig ra t io n  gave r i s e  to  th e  
Commonwealth Im m igrants  A cts o f  1962 
and 1968 -  b u t  an e q u a l ly  s u b s t a n t i a l  
change was in t r o d u c e d  i n  1965 by 
a d m i n i s t r a t i v e  m easures  p u b l i s h e d  in  
th e  White P a p e r  Im m ig ra tio n  from th e  
Commonwealth". 27

With d e c i s io n s  b e in g  re a c h e d  and p o l i c i e s  im plem ented 
by methods n o t  r e q u i r i n g  fo rm al l e g i s l a t i v e  a c t i o n ,  
th e  in f lu e n c e  o f  P a r l i a m e n t ,  th e  t r a d i t i o n a l  p r o 
c e s s o r  o f  p o l i c y ,  has  d e c l in e d .  T h is  developm ent has 
been  n o te d  by J . J .  R ich a rd so n :

"many o f  th e  o u tp u ts  o f  th e  p o l i t i c a l  
system  do n o t  ta k e  th e  form o f  fo rm a l 
l e g i s l a t i o n .  I n c r e a s i n g l y ,  modern 
governm ents make d e c i s io n s  t h a t  do n o t
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go th ro u g h  th e  norm al l e g i s l a t i v e  
p ro c e s s e s  and a re  n o t  s u b j e c t  to  
e f f e c t i v e  l e g i s l a t i v e  s c r u t i n y  and 
c o n t r o l . "  28

In fo rm a l  l i n k s  w ith  l o c a l  a u t h o r i t i e s  have been  e s t a 
b l i s h e d  and encouraged  by a system  of c i r c u l a r s ,  
e n a b l in g  im p o r ta n t  p o l i c y  d e c i s io n s  to  be in t ro d u c e d  
w i th o u t  r e s o r t  to  P a r l i a m e n ta r y  l e g i s l a t i o n .

B efore  lo o k in g  a t  th e  f a c t o r s  which made t h i s  
app roach  p o s s i b l e ,  we need t o  c o n s id e r  on what b a s i s  
th e  a b i l i t y  to  govern  w i th o u t  in v o k in g  fo rm a l l e g i s 
l a t i v e  p r o c e s s e s  o r  g a in in g  P a r l i a m e n ta ry  a p p ro v a l  
can be d e fe n d ed . From th e  v ie w p o in t  o f  th e  d e p a r t 
m en ts , th e  o s t e n s i b l y  a r b i t a r y  and u n d em ocra tic  
p r a c t i c e  o f  p a r t y  governm ent i n s t e a d  o f  P a r l i a m e n ta r y  
government i s  e x p la in e d  and j u s t i f i e d  by a " r i g h t  to  
govern" c o n fe r r e d  on th e  e x e c u t iv e  as a r e s u l t  o f  i t s  
d e m o c ra t ic  e l e c t i o n .  Having won n a t i o n a l  su p p o r t  
f o r  i t s  p o l i c i e s ,  i t  i s  a u th o r i s e d  to  u se  a l l  a v a i l 
a b le  means to  implement t h e s e  mandated p o l i c i e s  and 
c a r r y  on th e  b u s in e s s  o f  g o v e rn in g  th e  c o u n t ry .  T h is  
may in c lu d e  th e  u se  o f  c i r c u l a r s .  In  March 1978 th e  
governm ent p e rsu ad e d  th e  B u i ld in g  S o c i e t i e s  A s s o c ia t io n  
to  red u ce  th e  amount o f  funds  a v a i l a b l e  f o r  house 
m o rtg a g es .  T h is  example o f  th e  o p e r a t io n  o f  p a r t y  
government by in f lu e n c e  and n o t  by law i n d i c a t e s  why 
opposed c i r c u l a r s  s t i l l  te n d  to  be fo l lo w e d ,  even 
though o n ly  a d v is o ry  i n  n a t u r e .  The A s s o c ia t io n  
ag reed  to  th e  g o v e rn m e n t 's  p r o p o s a l s  a g a i n s t  t h e i r  
b e t t e r  judgment d e s p i t e  th e  f a c t  t h a t  th e y  la c k e d  
s t a t u t o r y  b a ck in g :

"angry  as  b u i ld i n g  s o c i e t y  l e a d e r s  
a re  a t  th e  c o rn e r  th e y  f in d  them
s e lv e s  i n ,  t h e r e  i s  l i t t l e  l i k e l i h o o d  
t h a t  th e y  w i l l  r e b e l  a g a i n s t  th e  
Government i n s t r u c t i o n s .  The more 
m odera te  among th e  c o u n c i l  a rgue  t h a t  
th e  Government has th e  r i g h t  to  g ov ern , 
no m a t t e r  how m isgu ided  th e  s o c i e t i e s  
may f e e l  i t s  c o n c lu s io n s  to  b e . "  29
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The growth of p a r t y  government n e c e s s i t a t e d  th e  
a c q u i s i t i o n  o f  wide powers t o  en ab le  th e  c e n t r a l  
a d m i n i s t r a t i o n  to  a c t  f r e e  o f  i n h i b i t i n g  c o n s t r a i n t s .  
T h is  in v o lv e d  th e  t r a n s f e r e n c e  o f  P a r l i a m e n t ' s  
t r a d i t i o n a l  f u n c t io n s  t o  th e  e x e c u t iv e .  The e x te n t  
o f  p r e s e n t  government c o n t r o l  o v e r  l e g i s l a t i v e  
i n i t i a t i v e  and o u tp u t  i s  so g r e a t  t h a t  l e g i s l a t i o n  
i s  p r o p e r ly  d e s c r ib e d  a s  a f u n c t i o n  o f  th e  adm in i
s t r a t i o n :

"The demand f o r  s o c i a l  and economic 
re fo rm  which has c h a r a c t e r i s e d  t h i s  
c e n tu r y  has g iv en  power t o  th e  
E x ec u tiv e  w ith  a r e s u l t i n g  l o s s  by 
P a r l ia m e n t  o f  i t s  i n i t i a t i n g  
f u n c t i o n s . "  50

C o n tro l  o ve r l e g i s l a t i o n  has e n ab led  s u c c e s s iv e
governm ents t o  c o n fe r  on th em se lv e s  wide powers to
deve lo p  c e n t r a l  p o l i c i e s  by such means as c i r c u l a r s .

P o l i c y  was t r a d i t i o n a l l y  c o n ta in e d  i n  p r im a ry  
l e g i s l a t i o n  and approved by th e  l e g i s l a t u r e .  The 
h ig h w a te r  mark o f  P a r l i a m e n ta r y  S o v e re ig n ty  i n  te rm s 
o f  i t s  l e g i s l a t i v e  a u t h o r i t y  o c c u r re d  i n  th e  e a r l y  
C 18th . P a r l ia m e n t  had a monopoly i n  l e g i s l a t i o n  and 
was so p o s s e s s iv e  o f  i t s  powers and d e te rm in ed  to  
p r e s e r v e  them t h a t  i t  would n o t  p a s s  g e n e r a l  e n a b l in g  
l e g i s l a t i o n  b u t  o n ly  A cts  hav ing  a s p e c i f i c  l i m i t e d  
a p p l i c a t i o n .  Powers were h e a v i ly  c i r c u m s c r ib e d  to  
p re v e n t  a r b i t a r y  a c t i o n .  Only when P a r l ia m e n t  became 
more c o n f id e n t  o f  i t s  a u t h o r i t y  d id  i t  b e g in  to  
d e le g a te  powers t o  th e  a d m i n i s t r a t i o n .  L e g i s l a t i o n  
to o k  th e  p la c e  o f  th e  o l d e r  method which had as 
L ask i d e s c r ib e d :

" r e g u la te d  w ith  a j e a lo u s  p r e c i s i o n  
each i te m  o f  o f f i c i a l  a c t i v i t y . "  $1

I r o n i c a l l y ,  t h i s  r e l a x a t i o n  marked th e  s t a r t  o f  P a r l 
i a m e n t 's  l e g i s l a t i v e  d e c l in e  and l o s s  o f  p o l i c y  
c o n t r o l .  The growth i n  d e l e g a t i o n  gave wide p o l i c y  
making f u n c t io n s  t o  M i n i s t e r s .  S k e l e t a l  o r  fram e
work l e g i s l a t i o n  p ro v id e d  o n ly  th e  b a r e s t  o u t l i n e s  
o f  schemes and c o n ta in e d  no g e n e r a l  s t a te m e n ts  o f
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p o l i c y  to  which l e g i s l a t i v e  powers had to  conform . 
Major p o l i c y  was l e f t  t o  he d e te rm in ed  by M in i s t e r s  
in  th e  f u t u r e  and s e t  o u t  i n  c i r c u l a r s  i s s u e d  o u t 
s id e  P a r l ia m e n t .  Wide d i s c r e t i o n a r y  powers were 
c o n fe r r e d  on M in i s t e r s  i n  advance u n d e r  m ajo r s o c i a l  
w e l fa r e  l e g i s l a t i o n .  C o n s o l id a t io n  and r e v i s i o n  i s  
a long  and c o m p lic a te d  t a s k  which can o n ly  be u n d e r
ta k e n  p e r i o d i c a l l y .  S ince  such l e g i s l a t i o n  had to  
p ro v id e  f o r  f u t u r e  c o n t in g e n c ie s  w ith o u t  becoming 
o u td a te d ,  wide p o l i c y  l i m i t s  were s e t .  U n r e s t r a in e d  
by p r e c i s e  s t a t u t o r y  p r o v i s i o n s ,  s u c c e s s iv e  M in i s t e r s  
co u ld  embark on c o n t r a d i c t o r y  c o u rs e s  o f  p o l i c y  
w i th o u t  ab u s in g  t h e i r  powers and p ro v o k in g  l e g a l  
c h a l l e n g e .  The p r a c t i c e  o f  l e g i s l a t i n g  p o l i c y  by 
c i r c u l a r  i n  th o s e  many a re a s  n o t  r e q u i r i n g  fo rm a l 
l e g i s l a t i v e  a c t i o n  was th u s  made p o s s i b l e .

Law

C i r c u l a r s  s e e k in g  to  e x p la in  and i n t e r p r e t  
P a r l i a m e n ta r y  l e g i s l a t i o n  to  a u t h o r i t i e s  r e s p o n s i b l e  
f o r  i t s  im p le m e n ta t io n  may c o n ta in  m is le a d in g  i n f o 
rm a t io n  c o n c e rn in g  th e  l e g a l  e f f e c t  o f  c e r t a i n  
s t a t u t o r y  p r o v i s i o n s .  Such c i r c u l a r s  a re  h e a v i ly  
r e l i e d  upon and c o n s e q u e n t ly  r e p r e s e n t  th e  e f f e c t i v e  
law . They may o f f e r  d i f f e r i n g  a d v ic e  abou t s t a t u t o r y  
p u rp o se ,  p l a c in g  a d m i n i s t r a t o r s  i n  th e  dilemma o f  
w he th er  th e y  sh ou ld  adhere  c l o s e l y  t o  th e  p o l i c y  o f  
th e  o r i g i n a l  l e g i s l a t i o n  o r  fo l lo w  a l t e r n a t i v e  p o l i c y  
c o u rs e s  su g g e s te d  s u b s e q u e n t ly .  D epartm ents  may 
encourage  a u t h o r i t i e s  to  a p p ly  a d d i t i o n a l  c o n f l i c t i n g  
n o n - s t a t u t o r y  t e s t s .  Though p o s s ib l y  u n a u th o r i s e d  
and wrong i n  law , a l l  such  gu idance  must be t r e a t e d  
as law making i f  w id e ly  adop ted  in  p r a c t i c e .  S im i la r 
l y ,  c i r c u l a r s  d e s c r i b i n g  how M i n i s t e r i a l  d i s c r e t i o n a r y  
powers w i l l  be e x e r c i s e d  have v i r t u a l  l e g a l  f o r c e :

"These announcements a re  n o t  made w i th  
th e  f o r m a l i t y  o f  S t a t u t o r y  In s t ru m e n ts :  
th e y  may be i s s u e d  u n d er  s t a t u t e s  which 
c o n fe r  no fo rm a l power o f  d e le g a te d
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l e g i s l a t i o n . . . in  p r a c t i c e  f o r  a g r e a t  
many p u rp o se s  th e s e  D epartm en ta l  'n o t e s '  
a re  b in d in g  u n t i l  th e  Departm ent d e c id e s  
t o  change them ."  52

The l e g i s l a t u r e  has p roved  u n ab le  t o  r e g u l a t e  th e  
law making a s p e c t s  o f  many c i r c u l a r s .  T h is  has  g iv en  
r i s e  to  th e  c r i t i c i s m  t h a t  government d e p a r tm e n ts  a re  
u s in g  such c i r c u l a r s  as a means o f  b y - p a s s in g  F a r l i a -  
m en t, t u r n in g  them i n to  a new u n c o n t r o l l e d  t h i r d  t i e r  
o f  l e g i s l a t i o n .  In  p a r t i c u l a r ,  co n ce rn  t h a t  t h e  l e g i s 
l a t u r e  i s  b e in g  b y -p a s s e d  has been  d i r e c t e d  a t  th o s e  
o c c a s io n s  where th e  d e p a r tm e n ts  have chosen  to  i s s u e  
c i r c u l a r s  i n s t e a d  o f  r e l y i n g  on an e x c l u s i v e l y  s t a t 
u to r y  system  u s in g  in s t r u m e n t s  s u b j e c t  to  P a r l i a m e n t ' s  
c o n t r o l .  A side from th e  c o n s t i t u t i o n a l  l e g i t im a c y  o f  
t h i s  p r a c t i c e ,  t h e r e  a re  d oub ts  abou t w he ther  i t  i s  
l e g a l  f o r  a d e le g a te d  power t o  be e x e r c i s e d  by c i r c u l a r  
where th e  s t a t u t e  p ro v id e s  t h a t  i t  i s  t o  be e x e r c i s e d
by S t a t u t o r y  In s t ru m e n t  o r  w he ther  an In s t ru m e n t  i s
v a l i d  i f  i t  e x e r c i s e s  o n ly  p a r t  o f  th e  d e le g a te d
power and p u r p o r t s  t o  p ro v id e  t h a t  th e  rem a in d e r  i s  t o
be c a r r i e d  ou t by c i r c u l a r .  L e g i s l a t i o n  by c i r c u l a r  i s  
o f t e n  made p o s s i b l e  by th e  f a i l u r e  o f  g e n e r a l  e n a b l in g  
l e g i s l a t i o n  to  s p e c i f y  e x p re s s ly  th e  means by which 
d e le g a te d  M i n i s t e r i a l  powers a re  to  be e x e r c i s e d .

A S p e c ia l  R eport o f  th e  J o i n t  Committee on 
S t a t u t o r y  In s t ru m e n ts  has  drawn a t t e n t i o n  to :

" th e  r e c u r r i n g  ten d en cy  o f  th e  D e p a r t 
ments t o  seek  to  b y -p a s s  P a r l ia m e n t  by 
o m i t t in g  n e c e s s a r y  d e t a i l  from i n s t r u 
ments ( o r  a l t e r n a t i v e l y  by q u a l i f y i n g  
d e t a i l e d  p r o v i s i o n s )  and th u s  t o  c o n fe r  
wide d i s c r e t i o n  on th e  M in i s t e r  to  v a ry  
th e  prov isions w i th o u t  making a f u r t h e r  
i n s t r u m e n t . "  55

Where p r im a ry  l e g i s l a t i o n  empowers th e  M in i s t e r  to
make r e g u l a t i o n s  by means o f  S t a t u t o r y  I n s t r u m e n t ,
P a r l ia m e n t  p resum ably  in te n d s  such r e g u l a t i o n s  to  be
made by t h i s  means a lo n e .  However, some In s t ru m e n ts
a re  l e a v in g  g a p s ,  a l lo w in g  d e t a i l s  t o  be f i l l e d  i n
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by c i r c u l a r  a l th o u g h  th e  l e g i s l a t u r e  may n o t  have 
ex p ec ted  o r  a u th o r i s e d  s u b o rd in a te  l e g i s l a t i o n  to  be 
made in  t h i s  way. D epartm ents  have no power to  make 
r u l e s  hav ing  th e  f o r c e  o f  law u n le s s  P a r l ia m e n t  has 
f i r s t  d e le g a te d  t h a t  power by s t a t u t e .  The J o i n t  
Committee has s t r e s s e d  t h a t  d e p a r tm e n ts  must n o t  p la c e  
i n  S t a t u t o r y  I n s t ru m e n ts  p r o v i s io n s  am ounting t o  sub
d e l e g a t i o n  t o  be e x e r c i s e d  by n o n - s t a t u t o r y  means 
where th e  p a re n t  s t a t u t e  does n o t  so p ro v id e :

"Prom tim e to  t im e Your Committee have 
found t h a t  an in s t r u m e n t ,  i n s t e a d  of 
b e in g  com plete  i n  i t s e l f ,  c o n te m p la te s  
and p u r p o r t s  t o  a u th o r i s e  th e  i s s u e  o f  
some f u r t h e r  o r d e r  and d i r e c t i o n .  In  
such a c a se  th e y  have endeavoured  to  
a s c e r t a i n  w h e th e r  t h i s  a p p a re n t  ex
t e n s io n  o f  law-m aking i s  j u s t i f i e d  by 
th e  p a r e n t  s t a t u t e  o r  i s  s e l f - c o n f e r r e d . "34

The q u e s t io n  o f  l e g a l  v a l i d i t y  r e v o lv e s  around 
w hether  P a r l ia m e n t  has d e le g a te d  th e  power to  be 
e x e r c i s e d  by c i r c u l a r  o r  o t h e r  means th a n  S t a t u t o r y  
In s t ru m e n t .  When d e p a r tm e n ts  s u b s t i t u t e  c i r c u l a r s  
f o r  In s t ru m e n ts  th e y  e x p e c t  them to  perfo rm  i d e n t i c a l  
f u n c t i o n s  and to  have th e  same l e g a l  e f f e c t .  However, 
te rm s  c o n ta in e d  i n  such  c i r c u l a r s  may n o t  be l e g i t 
im a te ly  made u n d e r  s t a t u t o r y  powers i f  th e  p a r e n t  Act 
o n ly  a l lo w s  th e  d e le g a te d  l e g i s l a t i v e  powers to  be 
e x e r c i s e d  by S t a t u t o r y  In s t ru m e n t  and does n o t  a u th 
o r i s e  th e  u se  o f  c i r c u l a r s .  In  a S p e c ia l  R eport th e  
J o i n t  Committee d id  n o t  a c c e p t  t h a t  d e p a r tm e n ts  sh ou ld  
b y -p a s s  P a r l ia m e n t  by em ploying in s t ru m e n ts  o f  d e l e 
g a t io n  o th e r  th a n  th o s e  in te n d e d  by th e  l e g i s l a t u r e :

"Your Committee rem ain  unconv inced  t h a t ,  
when P a r l ia m e n t  by s t a t u t e  d e le g a te d  to  
a M in i s t e r  a power to  l e g i s l a t e  by s t a t 
u t o r y  in s t r u m e n t ,  th e  d e le g a t i o n  can o r  
shou ld  be i n t e r p r e t e d  ( i n  th e  absence  o f  
a s p e c i f i c  p r o v i s i o n  to  t h a t  e f f e c t  i n  
th e  s t a t u t e )  as a u t h o r i s i n g  him to  em
power h im s e l f  o r  o th e r  M in i s t e r s  to  make 
o th e r  ra n g e s  o f  in s t r u m e n t s .  They a re  
n o t  s a t i s f i e d  t h a t  a power to  make con
s e q u e n t i a l  o r  i n c i d e n t a l  p r o v i s io n s  by- 
in s t ru m e n t  can c o v e r  s u b - d e l e g a t i o n . "  33
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'Where th e  S t a t u t o r y  In s t ru m e n t  r e f e r s  to  a 
c i r c u l a r  a l r e a d y  i n  e x i s t e n c e ,  P a r l ia m e n t  does have 
th e  o p p o r tu n i ty  to  i n s p e c t  th e  c i r c u l a r  and d i s c o v e r  
what th e  law w i l l  be b e fo r e  a p p ro v in g  th e  O rd e r .  
In s t ru m e n ts  which do n o t  m en tion  s p e c i f i c  c i r c u l a r s  
o r  which r e f e r  to  c i r c u l a r s  to  be i s s u e d  in  th e  
f u t u r e  a re  more p ro b le m a t ic  s in c e  th e y  en ab le  th e  
M in i s t e r  to  make changes i n  law and p u b l ic  p o l i c y  
o u t s id e  th e  c o n t r o l  o f  P a r l i a m e n t .  The c o n s t i t u t i o n a l  
and l e g a l  problem s a s s o c i a t e d  w ith  th e s e  ty p e s  o f  
c i r c u l a r s  a re  i l l u s t r a t e d  by t h r e e  exam ples.

The Seed P o ta to  R e g u la t io n s  1973

The f i r s t  shows an i n s t a n c e  o f  a S t a t u t o r y  
In s t ru m e n t  c o n f e r r in g  a wide d i s c r e t i o n  on a Min
i s t e r  to  com plete  o m it te d  d e t a i l s  s u b s e q u e n t ly .
The J o i n t  Committee q u e s t io n e d  th e  v i r e s  o f  an O rder 
which a llow ed him to  r e g u l a t e  th e  m ark e tin g  o f  seed  
p o ta to e s  by an a d m i n i s t r a t i v e  scheme in v o lv in g  un
p u b l is h e d  c i r c u l a r s ,  d e c i s io n s  and o p in io n s .

S u b -p a rag rap h  5 (b )  o f  P a r t  1 o f  th e  S chedu le  
p ro v id e d  t h a t :

"A c e r t i f i c a t e  may be r e f u s e d  i n  
r e s p e c t  o f  any such seed  p o t a to e s  
where an a u th o r i s e d  o f f i c e r  i s  n o t  
s a t i s f i e d  i n  r e s p e c t  o f  any one o f  
th e  f o l lo w in g  m a t t e r s . . . t h e  seed  
p o ta to e s  a re  o r  were grown and s to r e d
so as  to  m in im ise  th e  r i s k  o f  con
ta m in a t io n  by any d i s e a s e  o r  p e s t  
c o n s id e re d  by th e  M in i s t e r  to  be 
h a rm fu l . "

A ccord ing  to  a d e p a r tm e n ta l  w i tn e s s ,  th e  M in i s t e r
would have a d i s c r e t i o n  to  in t ro d u c e  new d i s e a s e s
"unknown a t  th e  p r e s e n t  t im e " .  He was g iv en  power to  
l e g i s l a t e  by d i r e c t i o n  o r  some d e c i s io n  o f  h i s  own 
a f t e r  th e  O rder had been made. The Com mittee, how
e v e r ,  doubted  w h e ther  th e  M in i s t e r  had l e g a l  power 
u n d e r  th e  p a r e n t  s t a t u t e  to  p roduce  a scheme which 
would be run  e n t i r e l y  a t  h i s  d i s c r e t i o n .
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The 1972 European Communities Act p ro v id e d  t h a t  
seed  r e g u l a t i o n s  m ight:

"make p r o v i s i o n  f o r  r e g u l a t i n g  th e  
m a rk e t in g ,  o r  th e  im p o r ta t io n ,  o f  
seeds  o r  any r e l a t e d  a c t i t i v i e s  
(w h e th e r  by r e f e r e n c e  to  o f f i c i a l l y  
p u b l is h e d  l i s t s  o f  p e r m i t t e d  
v a r i e t i e s  o r  o t h e r w i s e ) . "

In  th e  d e p a r tm e n t 's  v iew , th e s e  words gave th e  M in i s t e r  
"a v e ry  wide d i s c r e t i o n " .  A lthough " o f f i c i a l l y  pub
l i s h e d  l i s t s "  r e l a t e d  to  p u b l is h e d  l i s t s  i n  o p e r a t io n ,  
" o r  o th e rw is e "  d id  n o t  r e f e r  to  documents a l r e a d y  i n  
u se  :

" I f  t h e r e  were t o  fo l lo w  i n s t e a d  o f  
'o r  o t h e r w i s e ' ,  ' o r  o th e r  docum ent' 
th e n  p e rh a p s  one would be on s t r o n g e r  
ground in  c i t i n g  th e  eiusdem g e n e r i s  
r u l e ."  56

The O rder d id  n o t  r e f e r  to  any known l i s t  b u t  to  
c i r c u l a r s  i s s u e d  by th e  M in i s t e r  to  to  d e c i s io n s  which 
th e  M in i s t e r  m ight make. P a r l ia m e n t  r e c o g n is e d  t h a t  
t h i s  would be th e  mode o f  o p e r a t io n ,  g iv in g  i t s  
a p p ro v a l  and a u t h o r i s a t i o n  to  t h i s  ty p e  o f  scheme 
by in c lu d in g  th e  wide term  " o r  o th e rw is e "  i n  th e  1972 
A c t .  The J o i n t  Committee q u e s t io n e d  w he ther  "making 
p r o v i s i o n  f o r  r e g u l a t i n g  th e  m a rk e t in g  e t c .  o f  seed s"  
en ab led  th e  M in i s t e r  t o  do so i n  th e  manner ad op ted  
i n  th e  r e g u l a t i o n s  and doub ted  w he ther  he had l e g a l  
power u n d e r  th e  p r e s e n t  s t a t u t e  to  p roduce  a scheme 
o f  t h i s  s o r t .  The c la u s e  c o u ld  be c o n s t ru e d  as 
r e q u i r i n g  s u b s id i a r y  r u l e s  t o  be s e t  o u t  i n  th e  seed s  
r e g u l a t i o n s  th em se lv e s  i f  n o t  r e f e r r e d  to  i n  an 
o f f i c i a l l y  p u b l i s h e d  l i s t  i . e .  " o r  o th e rw is e "  r e 
f e r r e d  to  th e  se ed s  r e g u l a t i o n s .  The r u l e s  were 
s u b j e c t  to  th e  re q u ire m e n t  o f  p u b l i c a t i o n  o r  o f f i c i a l  
announcement a t  l e a s t .

P a r t  o f  th e  O rder s t a t e d  t h a t  th e  M in i s t e r :
"may w i th h o ld  an o f f i c i a l  l a b e l  o r  

o f f i c i a l  document o r  may w ithdraw  
an o f f i c i a l  l a b e l  o r  o f f i c i a l  doc
ument a l r e a d y  i s s u e d  i n  r e s p e c t  o f  
any l o t  o r  any p a r t  t h e r e o f  where
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he i s  s a t i s f i e d  t h a t . . . "
The d e p a r tm e n t 's  w i tn e s s  b e l i e v e d  t h a t  th e  M in i s t e r  
would be a b le  to  say  to  a c o u r t  " I  am s a t i s f i e d  and 
t h a t  i s  an end to  th e  d i s p u te "  p ro v id e d  he had f u l l  
and d e t a i l e d  documents e n a b l in g  him to  be so s a t i s 
f i e d .  W ithout th e  i n g r e d i e n t  o f  r e a s o n a b l e n s s , th e  
c o u r t  would f i n d  i t  d i f f i c u l t  to  d i s p u te  a M i n i s t e r 
i a l  d e c i s i o n .  Because o f  th e  "ephem eral n a tu r e  o f  
th e  ev idence"  th e  d ep a rtm en t c o n s id e re d  i t  in a p p ro 
p r i a t e  t o  c o n fe r  a r i g h t  o f  a p p ea l  to  a t r i b u n a l .
The absence  o f  any system  o f  i n t e r n a l  a p p e a l  i n  th e  
r e g u l a t i o n s ,  h e a v i ly  c r i t i c i s e d  by th e  Com mittee, 
r e f l e c t e d  th e  i n t e n t i o n  to  c r e a t e  an in d ep e n d en t  
a d m i n i s t r a t i v e  scheme which though  i n i t i a l l y  s a n c t 
ioned  by th e  In s t ru m e n t  would su b s e q u e n t ly  d evelop  
o u t s id e  s t a t u t o r y  c o n s t r a i n t s .  P a r l ia m e n t  in te n d e d  
th e  scheme to  be s t a t u t o r y ,  governed  by r u l e s  e i t h e r  
in c lu d e d  i n  th e  r e g u l a t i o n s  o r  p u b l i s h e d  i n  o f f i c i a l  
l i s t s .  However, th e  d ep a r tm en t  en v isag e d  an e n t i r e l y  
a d m i n i s t r a t i v e  system  o p e r a t in g  beyond th e  s u p e r v i s io n  
o f  P a r l ia m e n t  and th e  c o u r t s  u n d e r  th e  com ple te  con
t r o l  and d i s c r e t i o n  o f  th e  M in i s t e r  th ro u g h  a system  
o f  u n p u b l is h e d  c i r c u l a r s .

The N a t io n a l  H e a l th  S e rv ic e  ( T r a n s f e r r e d  A ppeals)
O rder 1973

A r t i c l e  3 (3 )  o f  t h i s  S t a t u t o r y  In s t ru m e n t  gave 
t r i b u n a l s  power to  d e c id e  a p p e a ls  a g a i n s t  th e  con
d i t i o n s  o f  s t a f f  t r a n s f e r s  b u t  gave no i n d i c a t i o n  
o f  th e  p ro ce d u re  to  be fo l lo w e d .  I t  f a i l e d  to  
rep ro d u ce  th e  p r o v i s i o n s  o f  an e a r l i e r  O rder t h a t  
a p p e a ls  would be d e te rm in e d :

" in  acco rdance  w i th  such a r r a n g e 
ments as  th e  S e c r e t a r y  o f  S t a t e  
may a p p ro v e ."

C o n se q u e n tly ,  th e  M in i s t e r  was f r e e  to  s e t  o u t  th e
p ro c e d u re  i n  w h a tev e r  form he w ish ed . The J o i n t
Committee on S t a t u t o r y  In s t ru m e n ts  c o n s id e re d  w he ther
th e  p ro ce d u re  sho u ld  have been  in c lu d e d  i n  th e  O rder
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i t s e l f  and w he ther  i t  sho u ld  have been  l e g a l l y  b in d 
in g .  The d ep artm en t commented t h a t :

"The append ix  o f  th e  C i r c u l a r  was 
headed 'S u g g e s te d  P r o c e d u r e ’ and 
we f e l t  some d i f f i c u l t y  in  t r a n s 
l a t i n g  a su g g e s te d  p ro ce d u re  i n to  
a f i rm  c a s t - i r o n  l e g a l l y  b in d in g  
p r o c e d u re ."  $7

The Committee b e l i e v e d  t h a t  t h i s  c o u ld  have been  done 
by i n c o r p o r a t i n g  th e  te rm s o f  th e  p ro ce d u re  i n  th e  
O rder w ith  th e  words "T h is  s h a l l  be th e  p r o c e d u r e " ,  
i f  n e c e s s a ry  add ing  th e  word " su g g e s te d "  to  make i t  
v o l u n ta r y .  A l t e r n a t i v e l y ,  th e  O rder co u ld  have r e 
f e r r e d  to  an o u t s id e  c i r c u l a r  by s t a t i n g  "The sugg
e s te d  p ro ce d u re  i s  t h a t  c o n ta in e d  i n  th e  c i r c u l a r " .  
A lthough o n ly  a d v is o ry  in  law , such a c i r c u l a r  would 
have been  l e g i s l a t i v e  i n  e f f e c t .  The J o i n t  Committee 
was in form ed t h a t  t r i b u n a l  chairm en  would fo l lo w  
w h a tev e r  p ro ce d u re  th e  d ep ar tm en t  recommended th e y  
sh ou ld  adop t:

" i t  was th e  u n d e rs ta n d in g  o f  a l l  
p a r t i e s  con ce rned  t h a t  th e  p ro 
cedu re  p r e v i o u s ly  su g g e s te d  and 
adop ted  by th e  T r ib u n a ls  e s t a b 
l i s h e d  by th e  S t a f f  Commissions 
would, so f a r  as  p r a c t i c a b l e ,  be 
adop ted  by th e  Chairmen o f  th e  
T r ib u n a ls  s e t  up u n d e r  A r t i c l e  5 
(1 )  o f  t h i s  O rd e r ."

The R em uneration  o f  T each e rs  (S c o t la n d )  Amendment 
O rder 1978

T h is  O rder amended th e  1976 S c o t t i s h  T eachers  
S a l a r i e s  Memorandum w hich , u n d e r  th e  1967 Remuner
a t i o n  o f  T eachers  (S c o t la n d )  A ct, s e t  ou t  th e  
s c a l e s  and o t h e r  p r o v i s i o n s  r e q u i r e d  f o r  d e t e r 
m in ing  th e  s a l a r i e s  o f  t e a c h e r s .  The S e c r e t a r y  o f  
S t a t e  f o r  S c o t la n d  made th e  O rder f o l lo w in g  r e 
commendations o f  th e  S c o t t i s h  T eachers  S a l a r i e s  
Committee un d e r  th e  p ro ce d u re  l a i d  down i n  s e c t i o n  
2 o f  th e  p a r e n t  A c t .  He amassed th e  o r i g i n a l  memo
randum, c o n s id e r in g  i t  more c o n v e n ie n t  to  make an
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amending O rder th a n  a new d r a f t  memorandum. The 
1967 Act a u th o r i s e d  th e  M in i s t e r  to  p re p a re  O rders  
s e t t i n g  o u t amendments t o  th e  s c a l e s  and th e  p ro 
v i s i o n s  o f  th e  memorandum w hich , i n  h i s  o p in io n ,  
a re  needed to  g iv e  e f f e c t  to  th e  recom m endations o f  
th e  S a l a r i e s  Committee.

The Committee recommended t h a t  p a r t  o f  th e  
O rder be made by r e f e r e n c e  to  t h e i r  own c i r c u l a r s  
and th e  S e c r e t a r y  o f  S t a t e  made a d r a f t  a c c o rd in g ly .  
A lthough he i s  n o t  d i r e c t e d  by s t a t u t e  to  make an 
O rder i n  th e  form su g g e s te d  by th e  S a l a r i e s  Comm
i t t e e ,  i n  p r a c t i c e  he f e e l s  bound by i t s  recommend
a t i o n s .  The d e p a r tm e n t 's  w i tn e s s  t o l d  th e  J o i n t  
Committee on S t a t u t o r y  In s t ru m e n ts  t h a t  th e  M in i s t e r  
had a d i s c r e t i o n  w h e th er  to  r e f e r  to  th e  S a l a r i e s  
C om m ittee 's  c i r c u l a r s  o r  t o  s e t  o u t  th e  s a l a r i e s  i n  
th e  O rd e r .  When d r a f t i n g  th e  amendments to  th e  1976 
Memorandum th e  S e c r e t a r y  o f  S t a t e  c o u ld  e i t h e r  make 
a s p e c i f i c  r e f e r e n c e  t o  documents o u t s id e  th e  O rder 
o r  s e t  o u t  i n  f u l l  t h e  r e l e v a n t  p r o v i s io n s  o f  any 
c i r c u l a r .

The 1978 O rder f a i l e d  to  i d e n t i f y  e x i s t i n g  
c i r c u l a r s  and th e  J o i n t  Committee b e l i e v e d  t h a t  i t  
cou ld  g iv e  l e g a l  a u t h o r i t y  t o  su b seq u en t c i r c u l a r s .  
The Committee c r i t i c i s e d  t h i s  new developm ent o f  
O rde rs  g iv in g  M i n i s t e r s  and v a r io u s  a d m i n i s t r a t i v e  
b o d ie s  freedom  to  i s s u e  c i r c u l a r s  i n  th e  f u t u r e ,  
th e  te rm s o f  which a re  unknown when P a r l i a m e n ta ry  
a p p ro v a l  i s  g iv en :

"Leaving  c i r c u l a r s  u n s p e c i f i e d  m ight 
make i t  p o s s i b l e  f o r  th e  Memorandum 
to  be amended in d e p e n d e n t ly  o f  
S t a t u t o r y  In s t ru m e n ts  by means o f  
c i r c u l a r s  i s s u e d  from tim e  to  tim e 
by th e  S c o t t i s h  T each ers  S a l a r i e s  
C om m ittee ."  58

A r t i c l e  6 o f  th e  O rder c o n ta in e d  a r e f e r e n c e  t o  un
s p e c i f i e d  " c i r c u l a r s  i s s u e d  by th e  S c o t t i s h  T each ers  
S a l a r i e s  Com m ittee". The f o l lo w in g  c la u s e  p ro v id e d
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t h a t  no t e a c h e r  s h a l l  p ro ce ed  beyond a c e r t a i n  s a l a r y  
p o in t  u n l e s s  he was e n t i t l e d  to  a h ig h e r  p o in t  d u r in g  
th e  s a l a r y  y e a r  end ing  51 J u ly  1975 "o r  o th e rw is e  i n  
acco rdance  w ith  th e  p r o v i s io n s  o f  a c i r c u l a r  i s s u e d  
by th e  S c o t t i s h  T each ers  S a l a r i e s  Com m ittee". Both 
s e c t i o n s  a llow ed f o r  l e g i s l a t i o n  by f u t u r e  c i r c u l a r  o f  
th e  S a l a r i e s  Committee o u t s id e  P a r l ia m e n t .

When c e n t r a l  d e p a r tm e n ts  choose to  ig n o re  an 
a v a i l a b l e  s t a t u t o r y  system  o p e ra b le  by S t a t u t o r y  In 
s tru m en t  and ado p t an a l t e r n a t i v e  system  in v o lv in g  
c i r c u l a r s ,  t h e r e  i s  u s u a l l y  no d e l i b e r a t e  i n t e n t i o n  
to  d e ro g a te  from P a r l i a m e n t ' s  a u t h o r i t y .  R a th e r ,  
t h e i r  a c t i o n s  a re  governed  by p ra g m a tic  c o n s i d e r a t 
i o n s .  In  th e  f i r s t  example we saw how th e  1975 
Seed P o ta to  R e g u la t io n s  en ab led  a s t a t u t o r y  scheme 
to  be r e p la c e d  by an a d m i n i s t r a t i v e  system  a t  th e  
d i s c r e t i o n  o f  th e  M i n i s t e r .  The d e p a r tm e n t 's  j u s t i 
f i c a t i o n  f o r  l e a v in g  him such wide d i s c r e t i o n  was 
t h a t  t h e r e  needed to  be f l e x i b i l i t y  to  d e a l  w ith  
f u t u r e  e v e n ts :

" I t  was s a id  on b e h a l f  o f  th e  D e p a r t
ment t h a t  th e  M in i s t e r  would have 
d i s c r e t i o n  to  in t r o d u c e  new d i s e a s e s  
'unknown a t  th e  p r e s e n t  t i m e ' and 
t h a t  t h i s  d i s c r e t i o n  was in te n d e d  to  
p ro v id e  f o r  th e  c i r c u m s ta n c e s  t h a t  
o th e r  p e s t s  and d i s e a s e s  which a re  
known i n  o t h e r  p a r t s  o f  th e  w orld  o r  
which a re  as  y e t  unknown may a p p e a r ."

A n o n - s t a t u t o r y  scheme was c o n s id e re d  most c o n v e n ie n t
and e f f i c i e n t .  The S e l e c t  Committee on S t a t u t o r y
In s t ru m e n ts  has r e c o g n is e d  t h a t  i t  i s  t h i s  f l e x i b i l i t y
which commends th e  u se  o f  c i r c u l a r s :

"Your Committee a p p r e c i a t e  th e  adm in i
s t r a t i v e  conven ience  o f  t h i s  ty p e  o f  

. d e v o lu t io n ,  th e y  r e a l i s e  t h a t  t h e r e  
must be f l e x i b i l i t y  and t h a t  no more 
p e rh a p s  i s  c o n tem p la ted  th a n  some 
document o f  an e x e c u t iv e  r a t h e r  th a n  
a l e g i s l a t i v e  c h a r a c t e r . "  39
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CHAPTER TWO CENTRAL DEPARTMENTS Ç2)

In  t h i s  c h a p te r  th e  c i r c u l a r  making p r a c t i c e  o f  
t h r e e  d ep a r tm e n ts  w i l l  he exam ined. The Departm ent 
o f  E d u ca tio n  and S c ie n c e ,  th e  Departm ent o f  th e  
Environm ent and th e  Home O f f ic e  a l l  o v e rse e  th e  
l o c a l  a d m i n i s t r a t i o n  o f  s e r v i c e s  by i s s u i n g  ad v ic e  
and g u id a n c e .  A common f e a t u r e  o f  th e s e  d e p a r tm e n ts  
has been  t h e i r . i n c r e a s i n g l y  'p r o m o t io n a l '  a p p ro ach . 
The examples o f  s p e c i f i c  c i r c u l a r s  a re  chosen  to  
i l l u s t r a t e  t h i s  deve lopm en t. The c h a p te r  c lo s e s  w ith  
a s tu d y  o f  th e  use  o f  c i r c u l a r s  i n  th e  a re a  o f  s o c i a l  
s e c u r i t y  law .

P a r t  One The Departm ent o f  E d u ca tio n  and S c ien ce

C i r c u l a r s  from th e  DES r e f l e c t  th e  p o w erfu l  
n a tu r e  o f  th e  d ep ar tm en t  and i t s  p o s i t i v e  a t t i t u d e  
to  l o c a l  a u t h o r i t i e s .  J .A .G . G r i f f i t h  c o n s id e re d  
th e  e d u c a t io n  dep a r tm en t  t o  be th e  c l e a r e s t  exponent 
o f  th e  'p ro m o t io n a l '  approach  and i t s  a c t i v i s t  p o l i c y  
s ta n c e  dom inates  th e  perm anent s t a f f ' s  work o v e r  and 
above t h e i r  a d m i n i s t r a t i v e  f u n c t i o n s .  The d e p a r t 
ment in v o lv e s  i t s e l f  c l o s e l y  i n  a l l  a r e a s  a f f e c t i n g  
n a t i o n a l  p o l i c y  and e x p re s s e s  i t s  p o l i c i e s  more 
o f t e n  and more c l e a r l y  th a n  most o th e r  c e n t r a l  
d e p a r tm e n ts .

One f e a t u r e  o f  t h i s  a c t i v e  p o l i c y  r o l e  i s  th e  
d e p a r tm e n t ' s e x te n s iv e  u se  o f  c i r c u l a r s  which 
g u a ra n te e s  t h e i r  prom inence i n  m a t t e r s  o f  e d u c a t io n .  
The d epartm en t a t t a c h e s  g r e a t  im p ortance  to  c i r c u l a r s  
a s  a means o f  p ro m otin g  n a t i o n a l  p o l i c y ,  f lo w in g  
from i t s  commitment t o  shape e d u c a t io n  p o l i c y  a t  a 
l o c a l  l e v e l .  I t  s t r i v e s  to  p r e s e n t  i t s  p o l i c i e s  in  
th e  c l e a r e s t  form and DES c i r c u l a r s  a re  th e  most 
s y s te m a t ic  and o rd e re d  o f  a l l  th e  c e n t r a l  d e p a r tm e n ts .  
L oca l e d u c a t io n  a u t h o r i t i e s  a re  n o t  overwhelmed by 
l a r g e  numbers o f  t r i f l i n g  p a p e r s .  C i r c u l a r s  a re
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r e s e r v e d  f o r  g e n e r a l  i tem s and m ajor p o l i c y  s t a t e 
m ents w h ile  l e s s  im p o r ta n t  gu idance  and s p e c i a l i s e d  
in fo rm a t io n  i s  p u t  i n to  a d m i n i s t r a t i v e  memoranda.
The DES p ro d u ces  a r e g u l a r  s e r i e s  o f  c i r c u l a r s  and 
memoranda, p u b l is h e d  c o l l e c t i v e l y  each y e a r .  Some 
p o l i c y  b ra n c h e s  have t h e i r  own d e v ic e s  f o r  communi
c a t i n g  s p e c i a l i s e d  p o l i c y  s ta te m e n ts  and a d v ic e ,  
f o r  example th e  F u r th e r  E d u ca tio n  and T e a c h e r s ’ 
B ranches i s s u e  ' c i r c u l a r  l e t t e r s ’ and 'c o l l e g e  
l e t t e r s ' .

The p re -em in en ce  o f  c i r c u l a r s  i n  th e  f i e l d  o f  
e d u c a t io n  r e s u l t s  from th e  p a r t i c u l a r  s treng ths and 
w eaknesses  o f  th e  c e n t r a l  d ep artm en t d e r iv e d  from 
th e  1944  E d u ca tio n  A c t .  S e c t io n  1 encouraged  th e  
c e n t r e ' s  p ro m o tio n a l  r o l e  by g iv in g  th e  M in i s t e r  
a n a t i o n a l  p o l i c y  making r e s p o n s i b i l i t y .  F o r th e  
f i r s t  t im e i t  was r e c o g n is e d  t h a t  though  l o c a l l y  
a d m in is te r e d  t h e  e d u c a t io n  s e r v i c e  shou ld  be n a t i o n a l  
i n  scope and aims and u n d e r  th e  o v e r a l l  c o n t r o l  o f  a 
c e n t r a l  d e p a r tm e n t .  By c h a rg in g  th e  M in i s t e r  to  
ta k e  th e  i n i t i a t i v e  i n  f ram in g  n a t i o n a l  p o l i c y  th e  
Act gave s t a t u t o r y  a u t h o r i t y  t o  M i n i s t e r i a l  p o l i c y  
g u id a n c e ,  ad v ic e  u s u a l l y  c o n ta in e d  i n  c i r c u l a r s  
a d d re s s e d  to  l o c a l  a u t h o r i t i e s .

A lthough th e  E d u c a tio n  Act p la c e d  th e  d e p a r t 
ment i n  a u n iq u e ly  p o w e rfu l  p o s i t i o n  o v e r  l o c a l  
a u t h o r i t i e s  compared w ith  o t h e r  d e p a r tm e n ts  some 
p r o v i s i o n s  were a so u rc e  o f  w eakness . The 1944 
Act en su red  t h a t  l o c a l  a u t h o r i t i e s ,  f i r s t  g iv e n  
t o t a l  r e s p o n s i b i l i t y  f o r  e d u c a t io n  by th e  1902 
B a lfo u r  A c t, c o n t in u e d  to  e x e r c i s e  wide pow ers .
In  a number o f  c r u c i a l  a r e a s ,  in c lu d in g  th e  ty p e s  
o f  s c h o o ls  t o  be p r o v id e d ,  r e s p o n s i b i l i t i e s  were 
g iv e n  d i r e c t l y  t o  l o c a l  e d u c a t io n  a u t h o r i t i e s .
The t e n o r  o f  th e  Act i s  n o t  t o  compel l o c a l  a u th 
o r i t i e s  t o  a c t  b u t  t o  p r e v e n t  them from a c t in g  
u n re a s o n a b ly .  Unable t o  f o r c e  a u t h o r i t i e s  t o  a c t
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t h e  d epartm en t had to  r e s o r t  t o  u s in g  e i t h e r  i n 
d i r e c t  and cumbersome s t a t u t o r y  d e v ic e s  o r  mere 
p e r s u a s io n .  In  r e c e n t  y e a r s  th e  m ajor e d u c a t io n a l  
i s s u e s  have g e n e r a l l y  been  o u t s id e  th e  d i r e c t  
s t a t u t o r y  c o n t r o l  o f  th e  c e n t r e  and c i r c u l a r s  have 
been  r e l i e d  upon t o  s t a t e  n a t i o n a l  p o l i c y  o b j e c t i v e s  
and g u ide  l o c a l  p o l i c y  a c c o rd in g ly .

Comprehensive e d u c a t io n

The d e c e n t r a l i s e d  system  o f  e d u c a t io n  o n ly  
works when t h e r e  i s  a b ro ad  concensus about o b j e c t 
i v e s  and p o l i c i e s .  The i s s u e  o f  com prehensive  
e d u c a t io n  provoked c o n s id e r a b le  p o l i t i c a l  argument 
b o th  n a t i o n a l l y  and l o c a l l y ,  s e v e r e ly  t e s t i n g  th e  
p a r t n e r s h i p .  The h i s t o r y  o f  i t s  i n t r o d u c t i o n  
h i g h l i g h t s  th e  e d u c a t io n  d e p a r tm e n t ’s s t r e n g t h s  
and w eaknesses and th e  ad v an tag e s  and l i m i t a t i o n s  
o f  c i r c u l a r s .  The m a jo r i t y  o f  a u t h o r i t i e s  fo l lo w e d  
th e  c e n t r e ' s  l e a d  i n  C i r c u l a r  1 0 /6 5 ,  p r e s e n t i n g  
schemes f o r  th e  r e o r g a n i s a t i o n  o f  seco n d a ry  e d u c a t io n  
on com prehensive l i n e s  d e s p i t e  th e  p o l i t i c a l  c o n t r o 
v e r s y  and s h o r ta g e  o f  r e s o u r c e s .  The M i n i s t r y ' s  
im potence i s  shown by i t s  i n a b i l i t y  t o  d i r e c t  a 
r e l u c t a n t  m in o r i ty  o f  a u t h o r i t i e s  t o  go com prehensive, 
D ep artm en ta l  e f f o r t s  t o  i n f lu e n c e  th e  p a t t e r n  o f  
s c h o o ls  by c i r c u l a r  were h in d e re d  by th e  absence  o f  
d i r e c t  s t a t u t o r y  powers o f  c o n t r o l ,  e x ce p t  where 
b u i l d i n g  r e s o u r c e s  were in v o lv e d .

Anthony C ro s la n d  u n d o u b ted ly  had s t a t u t o r y  
a u t h o r i t y  t o  i s s u e  C i r c u l a r  1 0 /6 5 ,  namely s e c t i o n  
1 o f  th e  1944 A c t .  O r ig in a t in g  a t  a l o c a l  l e v e l  
t h e  id e a  o f  com prehensive  e d u c a t io n  had been  ta k e n  
up by th e  c e n t r e  a s  n a t i o n a l  p o l i c y .  A House o f  
Commons m otion  had approved:

" th e  e f f o r t s  o f  l o c a l  a u t h o r i t i e s  
t o  r e o r g a n i s e  seco n d a ry  e d u c a t io n  
on com prehensive  l i n e s . . . t h e  t im e  
i s  now r i p e  f o r  a d e c l a r a t i o n  o f
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n a t i o n a l  p o l i c y . "
C i r c u l a r  10/65 c o n ta in e d  t h i s  d e c l a r a t i o n  h u t  c o u ld  
o n ly  u se  p e r s u a s io n  on l o c a l  a u t h o r i t i e s  s in c e  th e  
M in i s t e r  had no s p e c i f i c  s t a t u t o r y  power t o  r e q u i r e  
them to  subm it p l a n s  and go com prehensive . A lthough 
th e  1944 Act e x p r e s s ly  r e c o g n is e d  th e  d e p a r tm e n t 's  
r o l e  i n  f o rm u la t in g  n a t i o n a l  p o l i c i e s  f o r  e d u c a t io n ,  
i t  d id  n o t  g iv e  th e  c i r c u l a r  any com pulsive  a u th 
o r i t y .

The l e g a l  s i g n i f i c a n c e  o f  s e c t i o n  1 i s  u n c l e a r .  
One p o s s i b i l i t y  i s  t h a t  th e  powers o f  c o n t r o l  and 
d i r e c t i o n  a re  th o s e  s p e c i f i c a l l y  g iv en  in  a number 
o f  s e c t i o n s  i n  t h e  1944 Act and t h a t  t h e s e  g e n e r a l  
words do n o t  i n  th e m se lv e s  g iv e  any d i r e c t  s u p e r 
v i s o r y  a u t h o r i t y .  The su b seq u en t s e c t i o n s  o n ly  g iv e  
th e  M in i s t e r  l i m i t e d  powers t o  c o n t r o l  l o c a l  secon
d a ry  e d u c a t io n .  The A c t ’s f a i l u r e  t o  s p e c i f y  th e  
ty p e  o f  sc h o o ls  i n  which seco n d a ry  e d u c a t io n  i s  t o  
be p ro v id e d  makes s e c t i o n s  68 (u n re a so n a b le  e x e r c i s e )  
and 99 ( d e f a u l t )  d i f f i c u l t  t o  e s t a b l i s h  1 .  Though 
n o t  in te n d e d  f o r  t h i s  p u rp o se  s e c t i o n  15 h as  been  
used  by  th e  d ep artm en t t o  i n f lu e n c e  th e  p a t t e r n  o f  
s e co n d a ry  e d u c a t io n  w i th  a p p ro v a l  f o r  new s c h o o ls  
w i th h e ld  b e cau se  th e y  were n o t  o rg a n is e d  on compre
h e n s iv e  l i n e s  r a t h e r  th a n  a d i s p u te  o v e r  t h e i r  n eed . 
A part  from th e s e  s e c t i o n s  th e  M in i s t e r  had no d i r e c t  
s t a t u t o r y  power t o  e n fo rc e  t h e  r e q u e s t  i n  C i r c u l a r  
10 /65  and s in c e  th e  c i r c u l a r  was n o t  w r i t t e n  i n t o  
law t h e r e  were t h r e a t s  t h a t  i t s  l e g a l i t y  would be 
c h a l le n g e d .  Faced w i th  th e s e  d i f f i c u l t i e s  th e  d e p a r t 
ment o f f i c i a l l y  embarked on a c o u rse  o f  p e r s u a s io n :

" th e  Government a re  s e e k in g  th e  co
o p e r a t io n  o f  l o c a l  e d u c a t io n  a u th 
o r i t i e s  and th o s e  r e s p o n s ib l e  f o r  
v o lu n ta r y  s c h o o ls  o v e r  a s u b s t a n t i a l  
p e r io d  o f  t im e  t o  work i n c r e a s i n g l y  
to w ard s  t h e  a p p l i c a t i o n  o f  n a t i o n a l  
p o l i c y  which th e y  a re  s t a r t i n g . "  2

L oca l a u t h o r i t i e s  would r e t a i n  p o l i c y  d i s c r e t i o n :
"What we a re  p ro p o s in g  t o  do i s  t o
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p re p a re  a s e r i e s  o f  recom m endations 
t o  l o c a l  a u t h o r i t i e s  b e in g  alw ays in  
mind t h a t  f o r  th e  moment a t  l e a s t ,  
and I  hope f o r  a v e ry  lo n g  t im e ,  
l o c a l  a u t h o r i t i e s  have th e  i n i t i a t i v e  
i n  d e te rm in in g  t h e i r  own p o l i c y  w i th in  
v e ry  wide l i m i t s . "  5

D e sp i te  i t s  d e c l a r a t i o n  t o  su p p o r t  l o c a l  a u to 
nomy and n o t  t o  r e l y  on l e g a l  com pulsion  t h e  d e p a r t 
ment u sed  a l l  o t h e r  a v a i l a b l e  means t o  e n fo rc e  i t s  
p o l i c y .  C i r c u l a r  10 /66  made i t  c l e a r  t h a t  no fu n d s  
would be fo r th co m in g  f o r  p r o j e c t s  n o t  i n  acco rdance  
w ith  a t r a n s i t i o n  t o  a com prehensive  system  and 
c a p i t a l  lo a n  s a n c t io n  would o n ly  be a v a i l a b l e  f o r  
se co n d a ry  sc h o o l  b u i l d i n g  on com prehensive  l i n e s .
A q u e s t io n  i n  th e  House o f  Lords b e fo r e  C i r c u l a r  
10 /65  was i s s u e d  co ncerned  th e  p a r a d o x ic a l  s i t u a t i o n  
o f  a government d e te rm in e d  t o  r e o r g a n i s e  seco n d a ry  
e d u c a t io n  w i th o u t  a c q u i r in g  d i r e c t  s t a t u t o r y  powers 
4 . The M in i s t e r  s a i d  t h a t  a s ta te m e n t  would be 
p u b l i s h e d  o f  t h e  p r i n c i p l e s  which l o c a l  e d u c a t io n  
a u t h o r i t i e s  would be e x p ec te d  t o  fo l lo w  when im p le 
m enting  th e  com prehensive  p o l i c y  b u t  d id  n o t  r e v e a l  
government p la n s  i f  l o c a l  a u t h o r i t i e s  r e f u s e d  to  
a c t .  Lord Newton commented:

" a re  we n o t  t o  assume t h a t  i t  i s ,  i n  
f a c t ,  a m is le a d in g  s ta te m e n t  t o  say  
c a t e g o r i c a l l y  t h a t  t h e  Government 
w i l l  r e o r g a n i s e  seco n d a ry  e d u c a t io n  
on com prehensive  l i n e s ,  u n l e s s  th e  
Government a re  g o ing  t o  t a k e  powers 
t o  be i n  a p o s i t i o n  to  do i t ? "  5

He concluded  t h a t  th e  government sho u ld  e i t h e r  a c q u i r e
s u f f i c i e n t  s t a t u t o r y  powers t o  e n fo rc e  i t s  p o l i c i e s  on
l o c a l  a u t h o r i t i e s  o r  make i t  c l e a r  t h a t  i t s  g u idance
was o n ly  a d v is o ry  and t h a t  no r e t r i b u t i o n ,  such as
w i th h o ld in g  b u i l d i n g  fu n d s ,  would be ta k e n  a g a i n s t
u n w i l l in g  a u t h o r i t i e s .

I t  was n o t  u n t i l  1976 t h a t  th e  S e c r e t a r y  o f  S t a t e  
f i n a l l y  a c q u i re d  s t a t u t o r y  a u t h o r i t y  to  r e q u i r e  l o c a l  
e d u c a t io n  a u t h o r i t i e s  t o  subm it p r o p o s a l s  w i th in  a
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s p e c i f i e d  t im e  6 • Iii 1965 s e v e r a l  f a c t o r s  p e rsu ad e d  
th e  government t o  c a r r y  ou t i t s  com prehensive  e d u c a t io n  
p o l i c y  by c i r c u l a r  i n s t e a d  o f  g a in in g  new s t a t u t o r y  
pow ers . A d e c i s io n  t o  i s s u e  a c i r c u l a r  had been  made 
a t  an e a r l y  d a te  and th e  Labour P a r t y  had no d r a f t  
b i l l  p re p a re d  7 .  A f u r t h e r  f a c t o r  was th e  govern 
m e n t 's  a p p a re n t  d e te r m in a t io n  t o  p r e s e r v e  l o c a l  
autonomy. When t h e r e  i s  i n t e n s e  l o c a l  d isa g ree m e n t 
w i th  c e n t r a l  p o l i c i e s  p o l i t i c a l  o p p o s i t io n  i s  o f t e n  
supplem ented  by a d e c la r e d  h ig h e r  co n ce rn  f o r  th e  
p r o t e c t i o n  o f  l o c a l  d e m o c ra t ic  p r i n c i p l e s .  In  a p r e 
e l e c t i o n  p r e s s  c o n fe re n c e  Mr. H eath  s a id  t h a t  C i r c u l a r  
10 /66  a r b i t a r i l y  i n t e r f e r e d  w ith  th e  power o f  l o c a l  
a u t h o r i t i e s  t o  p u t  fo rw ard  t h e i r  own fav o u re d  p r o 
p o s a l s .  By u s in g  a d v is o r y  r a t h e r  th a n  p r e s c r i b i n g  
c i r c u l a r s  th e  d ep artm en t hoped to  g iv e  th e  im p re s s io n  
t h a t  l o c a l  d i s c r e t i o n  was b e in g  p re s e rv e d  and main
t a i n  good c e n t r a l - l o c a l  r e l a t i o n s .  The p o s s i b i l i t y  
o f  l e g i s l a t i o n  u l t i m a t e l y  b e in g  b ro u g h t  a g a i n s t  r e b e l  
a u t h o r i t i e s  rem ained and th e  d ep artm en t e x p ec te d  t h i s  
t h r e a t  would encourage  w avering  a u t h o r i t i e s  t o  go 
co m preh en s ive .

While o p e r a t in g  w i th in  t h e  l i m i t a t i o n s  o f  th e  
c i r c u l a r  system  th e  d ep artm en t was n e v e r t h e l e s s  
de te rm in ed  to  make C i r c u l a r  10 /65  a s  a u t h o r i t a t i v e  
and i n f l u e n t i a l  a s  p o s s i b l e .  D e sp i te  t h e i r  p u r e ly  
a d v is o ry  s t a t u s  th e  r e q u e s t s  were fram ed in  such 
f o r c e f u l  to n e s  t h a t  f o r  s e v e r a l  months some a u th 
o r i t i e s  were u n d e r  th e  m is ta k en  im p re ss io n  t h a t  th e y  
were r e q u i r e d  by law to  subm it p l a n s .  P a rag ra p h  44 
s t a t e d :

"P lan s  sho u ld  be su b m it te d  w i th in  one 
y e a r  o f  th e  d a te  o f  t h i s  c i r c u l a r ,  
a l th o u g h  th e  S e c r e t a r y  o f  S t a t e  may 
e x c e p t i o n a l l y  a g ree  an e x te n s io n  t o  
t h i s  p e r io d  i n  th e  ca se  o f  any i n 
d iv id u a l  a u t h o r i t y . "

I t  ap pea red  t h a t  a u t h o r i t i e s  were u n d e r  an o b l i g a t i o n
t o  subm it p l a n s .  As th e  M in i s t e r  had no power t o
r e q u i r e  a u t h o r i t i e s  t o  a c t  im posing  tim e  l i m i t s  was
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i n  f a c t  c o m p le te ly  i n a p p r o p r i a t e .  W hatever th e  
i n t e n t i o n s  o f  th e  d e p a r tm e n t ,  th e  c i r c u l a r  was 
c e r t a i n l y  des ig n ed  to  p la c e  a u t h o r i t i e s  u n d e r  a 
s t ro n g  m oral o b l i g a t i o n  to  c a r r y  o u t  th e  newly 
d e c la r e d  n a t i o n a l  p o l i c y .

During th e  d r a f t i n g  s t a g e s  o f  C i r c u l a r  10 /65 :
" th e r e  was a l o t  o f  argument i n s i d e  
th e  Departm ent abou t w h e ther  we 
shou ld  ' r e q u e s t ’ o r  ' r e q u i r e '  l o c a l  
a u t h o r i t i e s  to  p roduce  com prehensive 
p l a n s .  Reg P r e n t i c e  wanted ' r e 
q u i r e  ' ,  th e  D epartm ent wanted ' r e 
q u e s t  ' .  My d e c i s i o n  t o  go f o r  
^ r e q u e s t ' was s t r o n g l y  in f lu e n c e d  
by my m ee tin g s  w ith  th e  AEC and my 
judgment o f  th e  g e n e r a l  mood o f  th e  
l o c a l  a u t h o r i t y  w o r ld ."  8

The M in i s t e r  co u ld  n o t  l e g a l l y  have r e q u i r e d  l o c a l
a u t h o r i t i e s  to  subm it p l a n s .  By r a i s i n g  t h e
f a l l a c i o u s  s p e c t r e  o f  com pulsion  he p la c e d  p r e s s u r e
on them t o  c o - o p e r a t e .  Many a u t h o r i t i e s  were
u n c e r t a i n  about th e  e x te n t  o f  th e  M i n i s t e r ' s  l e g a l
pow ers:

"To judge from th e  u p r o a r  among 
th o s e  opposed to  r e o r g a n i s a t i o n  -  
i n  t h e  Commons, th e  L o rd s , and on 
h o s t i l e  e d u c a t io n  com m ittees -  i t  
seems t o  have been  ta k e n  as  manda
t o r y .  At l e a s t  f o r  a w h i le .  For 
a l l  th e  g o o d w il l  t h e  government o r  
th e  d ep a rtm en t hoped to  g a in  by 
c h o o s in g  t o  ta k e  th e  re fo rm  s low ly  
and by agreem ent by c i r c u l a r  r a t h e r  
th a n  v i a  l e g i s l a t i o n  -  th e y  m ight 
a s  w e l l  have in t ro d u c e d  a b i l l  i n  
t h e  f i r s t  p l a c e .  I t  was some t im e ,  
however, b e fo r e  l o c a l  a u t h o r i t i e s  
and opponen ts  o f  r e o r g a n i s a t i o n  
r e a l i s e d  t h a t  C i r c u l a r  10 /65  had no 
r e a l  t e e t h . "  9

A number o f  P a r l ia m e n ta ry  Q u e s t io n s  c o n ta in e d  th e  
m isc o n c e p t io n  t h a t  l o c a l  a u t h o r i t i e s  co u ld  be com
p e l l e d  by c i r c u l a r  10 . R a th e r  th a n  d i s p e l l i n g  th e  
u n c e r t a i n t y  and c o n fu s io n  su r ro u n d in g  th e  i s s u e  o f  
com pulsion  th e  M in i s t e r  d e ce iv ed  l o c a l  a u t h o r i t i e s  
i n t o  fo l lo w in g  th e  c e n t r e ' s  l e a d  by i s s u i n g  ambi
guous, o s t e n s i b l y  o b l i g a t o r y  c i r c u l a r s .
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The h i s t o r y  o f  com prehensive  e d u c a t io n  a f t e r  
C i r c u l a r  10/65  i s  marked by r e v e r s a l s  o f  p o l i c y  w ith  
s u c c e s s iv e  changes o f  c e n t r a l  a d m i n i s t r a t i o n .  C i r 
c u l a r s  c o n tin u e d  to  be p r e f e r r e d  o v e r  l e g i s l a t i o n .  
W ith in  t h r e e  days o f  becoming S e c r e t a r y  o f  S t a t e  . 
Mrs. T h a tc h e r  announced i n  C i r c u l a r  10 /70  t h a t  a u th 
o r i t i e s  would n o t  be e x p ec te d  t o  subm it p l a n s  f o r  
r e o r g a n i s a t i o n  b u t  i n  1974 th e  new Labour adm in i
s t r a t i o n  r e tu r n e d  t o  th e  p o l i c y  o f  C i r c u l a r  1 0 /6 5 .
The new S e c r e t a r y  e x p la in e d  t h a t  C i r c u l a r  1 4 /74  was 
a c l e a r  s ta te m e n t  o f  n a t i o n a l  p o l i c y  and he would 
u se  h i s  f u l l  power t o  en su re  c o - o p e r a t i o n ,  in c lu d in g  
c o n t r o l  o v e r  b u i l d i n g  programmes. F u r th e r  d e la y  
would n o t  be t o l e r a t e d  and l e g i s l a t i o n  would be p r o 
posed  t o  g a in  com pliance  by l o c a l  a u t h o r i t i e s  i f  t h i s  
p roved  n e c e s s a r y .  T h is  to u g h e r  approach  r e f l e c t e d  
a l a c k  o f  c o n f id e n c e  i n  th e  a d v is o r y  p ro p a g a n d is t  
system  o f  c i r c u l a r s  which had u l t i m a t e l y  f a i l e d  to  
b r i n g  about a n a t i o n a l l y  un ifo rm  framework o f  comp
r e h e n s iv e  e d u c a t io n .  I n i t i a l l y  i t  was hoped t h a t  by 
u s in g  c i r c u l a r s  t o  in t r o d u c e  t h e  com prehensive  id e a  
g r a d u a l ly  i t  co u ld  be seen  as a p r o g r e s s iv e  d e v e lo p 
ment o f  p re v io u s  d e p a r tm e n ta l  p o l i c y .  Favoured 
b e ca u se  i t  was th o u g h t  t h a t  slow changes a t  th e  l o c a l  
l e v e l  would provoke l e s s  h o s t i l i t y  and p e rm it  t im e  
f o r  th e  e d u c a t io n  o f  th e  p u b l i c ,  c i r c u l a r s  were i n  
th e  end found t o  be an i n e f f e c t i v e  means o f  p o l i c y  
im p le m e n ta t io n  where d isa g ree m e n t was so fundam en ta l  
t h a t  a concensus c o u ld  n e v e r  hope t o  be re a c h e d .
T h is  e v e n tu a l  r e a l i s a t i o n  le d  to  th e  abandonment o f  
p e r s u a s io n  i n  c i r c u l a r s .

C o rp o ra l  punishm ent

E l im in a t in g  c o rp o r a l  punishm ent i n  s c h o o ls  by 
a d v is o ry  c i r c u l a r  i n s t e a d  o f  l e g i s l a t i o n  has  p roved  
t o  be  a d i f f i c u l t  t a s k .  C i r c u l a r  1 /6 8  sough t t o  
communicate th e  d e p a r tm e n t 's  p o l i c y  to  t h e  r e c i p i e n t  
l o c a l  e d u c a t io n  a u t h o r i t i e s  and t o  t e a c h e r s :
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" A u th o r i t i e s  and sc h o o ls  a re  asked  
t o  b r in g  th e  s ta te m e n t  (an  answer 
t o  a P a r l i a m e n ta r y  Q u e s t io n )  t o  th e  
n o t i c e  o f  a l l  t e a c h e r s .  My own 
view  i s  t h a t  th e  p r a c t i c e  o f  c o rp 
o r a l  punishm ent shou ld  d i s a p p e a r  
from o u r  s c h o o l s ,  and I  hope t h a t  
th e  l o c a l  e d u c a t io n  a u t h o r i t i e s  
e t c .  w i l l  a l l  u se  t h e i r  power and 
in f lu e n c e  t o  a ch iev e  t h i s  en d ."

Nine y e a r s  a f t e r  C i r c u l a r  1 /68  was i s s u e d  th e  S e c re 
t a r y  o f  S t a t e  was s t i l l  b e in g  encouraged  by th e  
Labour P a r ty  e x e c u t iv e  t o  b e g in  d i s c u s s io n s  w ith  
i n t e r e s t e d  o r g a n i s a t i o n s  about p h a s in g  c o rp o r a l  
punishm ent ou t o f  seco n d a ry  sc h o o ls  11 .

The Plowden R eport

The f o l lo w in g  two exam ples o f  t h e  i n c r e a s i n g l y  
p ro m o tio n a l  app roach  o f  th e  DES con ce rn  a c t i o n  ta k e n  
in  re sp o n se  to  th e  R eport o f  th e  C e n t r a l  A dv iso ry  
C oun c il  f o r  E d u ca tio n  12 . C i r c u l a r  11/67 announced 
a s p e c i a l  b u i ld i n g  programme to  b e n e f i t  t h e  u n d e r
p r i v i l e g e d  i n  a r e a s  o f  e d u c a t io n a l  p r i o r i t y .  The 
d ep artm en t made b u i l d i n g  r e s o u r c e s  a v a i l a b l e ,  e x e r 
c i s i n g  one o f  th e  few a v a i l a b l e  powers u n d e r  th e  1944 
Act t o  c o n t r o l  th e  ty p e  o f  s c h o o ls  p ro v id e d  by l o c a l  
a u t h o r i t i e s .  C i r c u l a r  2 /7 5 ,  i s s u e d  by a new C onser
v a t i v e  a d m i n i s t r a t i o n  d e te rm in ed  t o  expand th e  n u r s e r y  
s e r v i c e ,  aimed to  i n c r e a s e  e d u c a t io n a l  p r o v i s i o n  f o r  
th e  u n d e r  5 h .  S u p e rse d in g  th e  r e s t r i c t i o n s  o f  
C i r c u l a r  8 /6 0  i t  gave d e t a i l e d  gu idance  on th e  n a tu r e  
and s c a l e  o f  t h i s  e x p a n s io n .

S choo l c u rr ic u lu m

R e c e n tly  c e n t r a l  gu idance  i n  c i r c u l a r s  h a s  en
t e r e d  a r e a s  where t h e  d epartm en t was once r e l u c t a n t  
t o  in te r v e n e  and i t s  r o l e  was t r a d i t i o n a l l y  s t r i c t l y  
l i m i t e d .  M aurice Kogan has n o te d  th e  s h i f t  from:

"a p l u r a l i s t i c ,  d e ta c h e d ,  even a g n o s t ic  
v i e w . . . ( t h e  d epartm en t i s  becoming) 
more d i r e c t i v e  and comm itted i n  i t s  
p o l i c i e s ,  as  i n  th e  i n t e n t i o n  to
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a s s e s s  e d u c a t io n a l  pe rfo rm ance  and t o
e s t a b l i s h  gu idance  on a common c u r r i 
culum th ro u g h  th e  A ssessm ent o f  
Perform ance U n i t . "  15

We have seen  t h a t  th e  DES has no e x p re s s  s t a t u t o r y  
powers u n d e r  th e  1944 E d u ca tio n  Act t o  c o n t r o l  th e  
ty p e s  o f  s c h o o ls  p ro v id e d  by l o c a l  a u t h o r i t i e s ,
hav in g  to  r e s o r t  t o  a d v is o ry  c i r c u l a r s  t o  in t r o d u c e
th e  com prehensive s c h o o ls  p o l i c y .  The d ep a rtm en t i s  
p la c e d  i n  a s i m i l a r  p o s i t i o n  i n  m a t t e r s  o f  c u r r ic u lu m  
f o r  th e  Act g iv e s  l o c a l  e d u c a t io n  a u t h o r i t i e s  d i r e c t  
c o n t r o l  o v e r  s e c u l a r  e d u c a t io n .  In  th e  l a t e  1970 s 
t h e r e  was a growing p u b l i c  i n s i s t e n c e  t h a t  t h e  d e p a r t 
ment sho u ld  become more d i r e c t l y  in v o lv e d .  L ack ing  
s p e c i f i c  s t a t u t o r y  a u t h o r i t y  i t  has  had t o  f a l l  back  
on th e  g e n e r a l  overv iew  p r o v i s i o n s  o f  th e  1944 Act 
t o  j u s t i f y  i t s  new in v o lv e m en t.  A ccording  t o  a 1977 
C o n s u l t a t iv e  Document t h e  c e n t r e  has  a g e n e r a l  co n ce rn  
w ith  a l l  l o c a l  a c t i v i t y  u n d e r  th e  v a r io u s  e d u c a t io n  
s t a t u t e s :

"The n a t i o n a l  l e v e l :  t h e  S e c r e t a r i e s  
o f  S t a t e  a re  r e s p o n s ib l e  i n  law f o r  
t h e  p rom otio n  o f  t h e  e d u c a t io n  o f  
th e  p e o p le  o f  England and W ales.
They need t o  know what i s  b e in g  done 
by th e  LEA s ,  and th ro u g h  them what 
i s  h appen ing  i n  th e  s c h o o ls .  They 
must draw a t t e n t i o n  to  n a t i o n a l  n eed s  
i f  th e y  b e l i e v e  th e  e d u c a t io n a l  
system  i s  n o t  a d e q u a te ly  m ee ting  
th em ."  14

A y e a r  e a r l i e r  a S e l e c t  Committee had r e p o r t e d  t h a t  
i f  t h e  Assessm ent o f  Perfo rm ance  U n i t ' s  f i n d in g s  gave 
co n ce rn  th e  S e c r e t a r y  o f  S t a t e  shou ld  n o t  s h i r k  h i s  
r e s p o n s i b i l i t i e s  f o r  draw ing  a t t e n t i o n  to  th e  f a c t s  
and s t i m u l a t i n g ,  o r  i f  n e c e s s a r y ,  s t r o n g l y  p e r s u a d in g  
a p p r o p r i a t e  a c t io n  t o  be t a k e n .  The Green P a p e r  
a c c o rd in g ly  p rop osed  t h a t  a c u r r ic u lu m  rev iew  be c a r r i e d  
ou t by  each l o c a l  a u t h o r i t y  t o  e s t a b l i s h :

"w hether  p a r t s  o f  th e  c u r r ic u lu m  sh o u ld  
be p r o t e c t e d  b e cau se  t h e r e  a re  aims 
common t o  a l l  sc h o o ls  and p u p i l s  a t  
c e r t a i n  s t a g e s . "

L acking  s t a t u t o r y  powers o f  d i r e c t i o n  c i r c u l a r s
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have been  u sed  t o  im p ress  M i n i s t e r i a l  p o l i c y  on l o c a l  
a u t h o r i t i e s .  C i r c u l a r  1 4 /7 7 , C urricu lum  Review, 
c o n ta in e d  a q u e s t io n n a i r e  abou t l o c a l  c u r r i c u l a r  
a r ra n g e m e n ts .  The NUT asked i t s  members n o t  to  p a r t 
i c i p a t e ,  f e a r in g * ’’t h a t  i t  co u ld  le a d  to  c e n t r a l  i n t e r 
f e r e n c e .  A lthough a u t h o r i t i e s  were u n d e r  no o b l ig 
a t i o n  to  answer th e  q u e s t io n s  th e  S e c r e t a r y  o f  S t a t e  
r e q u e s te d  t h e i r  c o - o p e r a t io n .  Aware o f  l o c a l  a u t h o r i t y  
and u n io n  o p p o s i t io n  t o  h e r  i n t e r v e n t i o n  she r e p e a t e d ly  
r e f e r r e d  to  i t s  s t a t u t o r y  b a s i s .  The in fo r m a t io n  
r e q u e s te d  was e s s e n t i a l  to  th e  e x e c u t io n  o f  h e r  d u t i e s  
u n d e r  s e c t i o n  1 o f  th e  1944 E d u ca tio n  A c t.  She was 
e x e r c i s i n g  h e r  s t a t u t o r y  r e s p o n s i b i l i t y  f o r  e n s u r in g  
th e  b e s t  e d u c a t io n  o f  a l l  c h i l d r e n :

"There i s  a c e n t r a l  government 
r e s p o n s i b i l i t y  j u s t  as  t h e r e  i s  
a l o c a l  government and p r o f e s s 
io n a l  t e a c h e r  r e s p o n s i b i l i t y . "  15

The q u e s t io n n a i r e  was a f a c t - f i n d i n g  e x e r c i s e  t o  e n ab le
th e  government t o  p l a y  i t s  p a r t :

"They had to  en su re  t h a t  t h e r e  were 
enough t r a i n e d  t e a c h e r s  and t h a t  
th e  p a t t e r n  o f  s u b j e c t s  o f f e r e d  and 
th e  m u l t i - r a c i a l  n a tu r e  o f  educ
a t i o n  m atched th e  n a t i o n a l  n e e d . . .
( th e  government a l s o )  had t o  en su re  
t h a t  th e  A cts o f  P a r l ia m e n t  r e 
g a rd in g  r e l i g i o u s  e d u c a t io n  were 
com plied  w i t h . "  16

Denying any a t te m p t  t o  ta k e  c e n t r a l  c o n t r o l ,  Mrs. 
W ill iam s a s s e r t e d  th e  DES* r e s p o n s i b i l i t y  to  be i n 
v o lved  i n  c u r r ic u lu m  p o l i c y  s in c e  t h i s  was a m a t t e r  o f  
n a t i o n a l  c o n c e rn .  The c i r c u l a r  was n o t  an u n w a rran ted  
i n t r u s i o n  i n  l o c a l  a f f a i r s  s in c e  th e  g a th e r in g  of 
in f o r m a t io n  r e g a r d in g  c u r r i c u l a r  a rran g em en ts :

" a re  s u b j e c t s  o f  genu ine  co nce rn  to  
t h i s  House and my D epartm ent, and 
i t  i s  n o t  i l l e g i t i m a t e  o f  u s  to  
draw o u r  co n ce rn  t o  th e  a t t e n t i o n  
o f  e d u c a t io n  a u t h o r i t i e s . "  17

A lthough th e  S e c r e t a r y  o f  S t a t e  r e f e r r e d  to  h e r  own 
" c l e a r  r e s p o n s i b i l i t y "  f o r  s ta n d a r d s  o f  a t t a in m e n t ,  
th e  s t a t u t o r y  a u t h o r i t y  f o r  d e t a i l e d  c e n t r a l  i n t e r 
f e r e n c e  i n  l o c a l  c u r r i c u l a r  m a t t e r s  i s  n o t  c e r t a i n .
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S e c t io n  1 was o r i g i n a l l y  in te n d e d  to  a l lo w  f o r  g e n e r a l  
s u p e r v i s io n  o f  th e  b ro ad  s t r u c t u r a l  framework b u t  n o t  
t h e  c o n te n t  o f  l o c a l  a u t h o r i t y  e d u c a t io n .

C i r c u l a r  14 /77  c o n ta in e d  no i n d i c a t i o n  o f  th e  
l i k e l y  consequences i f  a u t h o r i t i e s  r e f u s e d  to  answer 
th e  q u e s t io n s  o r  t h e  DES c o n s id e re d  l o c a l  c u r r i c u l a r  
a rran g em en ts  t o  be u n s a t i s f a c t o r y .  A lthough n o t  
s t a t u t o r i l y  empowered t o  compel l o c a l  a u t h o r i t i e s  t o  
change t h e i r  c u r r i c u l a  th e  S e c r e t a r y  o f  S t a t e  s a id  i n  
a f o r c e f u l  and t h r e a t e n i n g  to n e  t h a t  she would "have 
a  t a l k "  w ith  a u t h o r i t i e s  r e v e a l i n g  any gaps o r  s h o r t 
comings and m ight i s s u e  "gu id an ce"  on how th e  p r a c t i c e  
o f  l o c a l  a u t h o r i t i e s  co u ld  b e s t  f i t  n a t i o n a l  needs  18 •

The p a r t i c u l a r l y  a c t i v e  p ro m o tio n a l  approach  o f  
t h e  DES i n  m a t t e r s  o f  c u r r ic u lu m  i s  f u r t h e r  shown by 
C i r c u l a r  2 /7 6  on th e  1975 Sex D is c r im in a t io n  A c t.
I t s  s t a t e d  p u rpose  was t o :

"draw t o  th e  a t t e n t i o n  o f  th e  l o c a l  
e d u c a t io n  a u t h o r i t i e s ,  and o t h e r  
b o d ie s  r e s p o n s ib l e  f o r  th e  p r o v i s i o n  
o f  e d u c a t io n ,  th e  new d u t i e s  and 
o b l i g a t i o n s  imposed by th e  Act and 
th e  consequ en t need to  examine c u r r e n t  
p r a c t i c e s  and a rran g em en ts  i n  th e  
l i g h t  o f  t h e  A c t ."

Most o f  th e  c i r c u l a r  i s  l i m i t e d  t o  t h i s  d e c la r e d  i n t e n t  
b u t  p a ra g ra p h s  8 and 9 on "C urricu lum " co n ce rn  p o l i c y  
m a t t e r s  u n r e l a t e d  t o  t h e  A c t ' s  l e g a l  a m b it .  I n s t e a d  
o f  r e f e r r i n g  t o  s t a t u t o r y  s e c t i o n s  th e y  draw a t t e n t i o n  
t o  E d u ca tio n  Survey  21 . T h is  c o n ta in e d  a c l e a r  s t a t e 
ment o f  p r i n c i p l e  o f  " g e n e ra l  a p p l i c a t i o n " ;

"W hatever d i f f e r e n c e s  t h a t  may c o n t in u e  
t o  e x i s t  ought t o  be b ased  on genu ine  
c h o ic e ,  c h o ic e  open ly  o f f e r e d  t o  a l l  
who r e v e a l  th e  n e c e s s a r y  i n t e r e s t ,  
a b i l i t y  and d e te r m in a t io n ,  and n o t  
based  on t r a d i t i o n a l  a ssu m p tio n s  about 
th e  'p r o p e r '  sp h e re s  o f  i n t e r e s t  o f  
men and women.”

D eprived  o f  any s t a t u t o r y  r e f e r e n c e  to  th e  c u r r ic u lu m  
in  th e  Act th e  c e n t r e  sough t t o  in f lu e n c e  l o c a l  a c t i 
v i t y  by p l a c in g  a d i s g u i s e d  s ta te m e n t  o f  i t s  own p o l i c y



56

i n  th e  unexp ec ted  c o n te x t  o f  an e x p la n a to ry  c i r c u l a r  
p u r p o r t in g  t o  be a s o l e l y  f a c t u a l  d e s c r i p t i o n  o f  th e  
new law . The m is le a d in g  im p re s s io n  t h a t  m a t t e r s  o f  
c u r r ic u lu m  were s p e c i f i c a l l y  covered  by th e  Act was 
f o s t e r e d  by th e  u se  o f  language  which im p lie d  t h e r e  
was some l e g a l  o b l i g a t i o n :

" R e s p o n s i b i l i t y  f o r  e v a lu a t in g  c u r r i 
culum to  p ro v id e  e q u a l  a c c e s s  t o  ex
p e r i e n c e ,  in fo rm a t io n  and gu idance  
r e s t s  w ith  l o c a l  e d u c a t io n  a u th 
o r i t i e s . "

E d u ca tin g  th e  hand icapp ed

The f i n a l  example o f  th e  p ro m o tio n a l  u se  o f  
c i r c u l a r s  by  th e  DES co n ce rn s  t h e  a s c e r ta in m e n t  o f  
hand icapped  c h i l d r e n .  The 1944 E d u ca tio n  Act r e 
q u i r e s  l o c a l  e d u c a t io n  a u t h o r i t i e s  t o  a s c e r t a i n  which 
c h i l d r e n  need s p e c i a l  t r e a tm e n t  b u t  does n o t  p r e s c r i b e  
i n  d e t a i l  how t h i s  a s c e r ta in m e n t  i s  t o  be c a r r i e d  o u t .  
D.E. Regan o b se rv ed  t h a t :

"government gu id ance  on a s c e r ta in m e n t  
has u s u a l l y  been  v e ry  g e n e r a l i s e d . . .  
P ro ced u re  has been  l e f t  t o  th e  d i s c r e 
t i o n  o f  l o c a l  e d u c a t io n  a u t h o r i t i e s  
. . . I n  a f i e l d  o f  f l u x  and e x p e r im e n t
a t i o n  l i k e  a s c e r ta in m e n t  t h e r e  i s  much 
t o  be s a id  f o r  t h i s  approach  by gov ern 
ment d e p a r tm e n ts ,  s e t t i n g  o u t  o n ly  
b road  p r i n c i p l e s  and a l lo w in g  l o c a l  
a u t h o r i t i e s  t o  ad ap t  them t o  l o c a l  
c i r c u m s ta n c e s  and w ish e s .  N e v e r th e le s s ,  
a f t e r  some y e a r s ,  a consensus  u s u a l l y  
emerges a s  t o  what has  p roved  most 
e f f e c t i v e .  At t h i s  p o in t  a governm ent 
d ep artm en t can become more s p e c i f i c  i n  
i t s  a d v ic e ,  p rom o ting  what in form ed 

o p in io n  a c c e p ts  i s  t h e  b e s t  p r a c t 
i c e . "  19

C i r c u l a r  2 /75  e l a b o r a t e d  th e  s t a t u t o r y  re q u i re m e n ts  
and p la c e d  g r e a t e r  em phasis on c e r t a i n  a s p e c t s ,  such 
as th e  r o l e  o f  p a r e n t s .  W hile t h e  1944 Act c o n ta in e d  
c e r t a i n  s a fe g u a rd s  f o r  p a r e n t s ,  i n c lu d in g  th e  r i g h t  
t o  a t t e n d  m ed ica l  e x a m in a t io n s ,  i t  had b een  e a sy  f o r  
l o c a l  a u t h o r i t i e s  t o  v iew  them n e g a t i v e l y .  The 
c i r c u l a r  adop ted  a p o s i t i v e  approach  by i n s i s t i n g
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t h a t  p a r e n t s  be in v o lv e d  a t  a l l  s t a g e s  o f  a s c e r t a i n 
m ent. The Act on ly  s p e c i f i e s  e x am in a tio n  by a 
M edical O f f i c e r  b u t  th e  c i r c u l a r  i n d ic a t e d  t h a t  a 
sound a s c e r ta in m e n t  d e c i s i o n  shou ld  be b a sed  on a 
p s y c h o lo g ic a l  e x a m in a t io n ,  an a sse ssm en t o f  s k i l l s  
and developm ent and a f u l l  d i a g n o s i s  o f  d i s a b i l i t y .
By e x p la in in g  t h a t  w h e th e r  a c h i l d  needs s p e c i a l  
e d u c a t io n  i s  an e d u c a t io n a l  i s s u e  th e  c i r c u l a r  
a t te m p te d  to  red u ce  th e  m ed ica l  e lem ent i n  a s c e r t a i n 
ment t o  e q u a l i t y  w i th  o th e r  f a c t o r s .  The m ed ica l 
e lem ent was f e l t  t o  have been  g iv e n  undue w e ig h t ,  
b e cau se  i t  was t h e  o n ly  i n g r e d i e n t  s p e c i f i c a l l y  
r e q u i r e d  by law .

P a r t  Two The D epartm ent o f  th e  Environment

Throughout most c e n t r a l  government d e p a r tm e n ts  
t h e r e  has been  a  s h i f t  to w ard s  a more p ro m o tio n a l  
a p p ro a ch . W ith in  th e  Departm ent o f  th e  Environm ent 
t h i s  movement has  been  most a p p a r e n t ,  p a r t i c u l a r l y  
i n  th e  a re a  o f  h o u s in g .  I n c r e a s e d  i n t e r v e n t io n i s m  
has n e c e s s i t a t e d  a b re a k  from i t s  t r a d i t i o n a l l y  
p re d o m in a n t ly  l a i s s e z  f a i r e  r o l e .  In  th e  p a s t  th e  
c e n t r e  was r e l u c t a n t  t o  expand i t s  i n f l u e n c e .  The 
M in i s t r y  l e f t  i t  t o  l o c a l  a u t h o r i t i e s  t o  p ro v id e  th e  
i n i t i a t i v e  i n  h o u s in g  p o l i c y  and o n ly  e x e r c i s e d  
r e g u l a t o r y  f u n c t i o n s ,  i n  th e  b e l i e f  t h a t  t h e r e  sho u ld  
be l o c a l  r e s p o n s i b i l i t y  f o r  t h i s  l o c a l  s e r v i c e :

"One o f  th e  most im p o r ta n t  f u n c t io n s  o f  
l o c a l  government i s  h o u s in g .  The 
Government b e l i e v e  t h a t  t h e  a c c u ra te  
a sse ssm en t o f  h o u s in g  r e q u ire m e n ts  and 
th e  p r o v i s i o n  o f  ho u s in g  and h o u s in g  
a d v ic e  t o  th e  i n d iv i d u a l  i s  o f  such 
param ount im portance  t h a t  th e  s e r v i c e  
sh ou ld  be o p e ra te d  as  c lo s e  t o  th e  
c i t i z e n  as  p o s s i b l e . "  20

A number o f  f a c t o r s  have encouraged  th e  d e p a r t 
ment t o  su p p o r t  l o c a l  autonomy. There  i s  no s t a t u t o r y  
d u ty  on th e  S e c r e t a r y  o f  S t a t e  t o  e n su re  t h a t  th e
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community i s  b e t t e r  hou sed . U nlike  th e  e d u c a t io n
M in i s t e r  he has no o v e r a l l  s t a t u t o r y  r e s p o n s i b i l i t y
f o r  n a t i o n a l  p o l i c y .  A lthough l o c a l  a u t h o r i t i e s  a re
l e g a l l y  r e q u i r e d  t o  p ro v id e  f r e e  e le m e n ta ry  e d u c a t io n
f o r  a l l  t h e r e  i s  no c o r re sp o n d in g  s t a t u t o r i l y  d e f in e d
o b l i g a t i o n  i n  th e  f i e l d  o f  h o u s in g .  S u c c e s s iv e
s t a t u t e s  have p la c e d  many s p e c i f i c  n a rro w ly  c o n f in e d
powers and d u t i e s  on l o c a l  h o u s in g  a u t h o r i t i e s  and
th e s e  have g iv en  th e  c e n t r e  l i t t l e  o p p o r tu n i ty  t o
in f lu e n c e  l o c a l  p r a c t i c e .  The M in i s t e r  has  no wide
s t a t u t o r y  powers o f  s u p e r v i s io n .  There has  been  no
d e p a r tm e n ta l  m ach inery  t o  a s s e s s  l o c a l  h o u s in g  need
and no i n h e r i t e d  t r a d i t i o n  o f  c e n t r a l  i n s p e c t i o n .
As a consequence t h e  d epartm en t has f a i l e d  t o  e n su re
t h a t  l o c a l  a u t h o r i t i e s  a r e  f u l f i l l i n g  t h e i r  s t a t u t o r y
o b l i g a t i o n s  t o  c o n s id e r  l o c a l  h o u s in g  c o n d i t i o n s  and
p ro v id e  accommodation where i t  i s  needed . J .B .
C u ll in g w o r th  c o n s id e re d  th e  M i n i s t r y 's  r o l e  i n  h o u s in g
p o l i c y  fo r m u la t io n  t o  have been  rem ark ab ly  weak:

"They may 'encourage*  l o c a l  a u th 
o r i t i e s  t o  b u i l d  more h o u se s ,  t o  
a t t a i n  h ig h e r  s t a n d a r d s ,  t o  con
c e n t r a t e  on th e  needs  o f  p a r t i c u l a r  
C a te g o r ie s  o f  n e ed ,  t o  charg e  ' r e a 
sonable*  r e n t s  and so on . The 
l o c a l  a u t h o r i t i e s ,  however, may see  
t h e i r  l o c a l  p rob lem s d i f f e r e n t l y ,  
o r  may i n t e r p r e t  such c o n c e p ts  as  
'n e e d '  and ' r e a s o n a b le *  i n  t h e i r  
own w ay." 21

A growing demand f o r  a s t r o n g e r  government le a d  
i n  ho u s in g  has  c o in c id e d  w ith  th e  r e a l i s a t i o n  t h a t  
l o c a l  a u t h o r i t i e s  a re  u n s u i t a b l e  a g e n ts  f o r  ho u s in g  
p o l i c y :

" ( th e y )  have endeavoured  t o  a c h ie v e  
th e  minimum i n s t e a d  o f  th e  maximum, 
and t h e r e  has  been  no o u t s id e  a u th 
o r i t y  t o  f o r c e  them t o  do o t h e r 
w is e ."  22

The " g r e a t  B r i t i s h  f a i l u r e "  was blam ed on th e  l a c k  o f  
a c o n s i s t e n t  c l e a r  c e n t r a l  p o l i c y  and th e  d e p a r tm e n t 's  
i n a b i l i t y  t o  e n su re  t h a t  l o c a l  a u t h o r i t i e s  perfo rm ed  
t h e i r  s t a t u t o r y  d u t i e s  23. Of th e  p o s t -w a r  M in i s t e r s
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o n ly  Bevan made i t  c l e a r  t h a t  a u t h o r i t i e s  were t o  a c t  
as  th e y  were i n s t r u c t e d .  O th e rs  were to o  rea d y  to  
emphasize th e  freedom  o f  l o c a l  a u t h o r i t i e s  and t h e i r  
independence  from c e n t r a l  c o n t r o l .  In  th e  e a r l y  
1970 s th e  DoE, prom pted by a s e r i e s  o f  h o u s in g  c r i s e s ,  
responded  to  t h e s e  c r i t i c i s m s  by becoming more i n t e r 
v e n t i o n i s t  and p r o m o t io n a l .  D e sp i te  th e  v a r io u s  
s t a t u t o r y  c o n s t r a i n t s  i t  has  begun t o  a c c e p t  a n a t i o n a l  
r e s p o n s i b i l i t y  f o r  d i r e c t i n g  l o c a l  h o u s in g  programmes 
and c e n t r a l  h o us ing  p o l i c y  i s  l e s s  o b sc u re .  The 
d ep artm en t has improved i t s  r e s e a r c h  and in fo r m a t io n  
f a c i l i t i e s  to  e n ab le  i t  t o  a s s e s s  l o c a l  need and e s t a 
b l i s h  w he ther  l o c a l  a u t h o r i t i e s  a re  f u l f i l l i n g  t h e i r  
h o u s in g  r e s p o n s i b i l i t i e s .  P e t e r  Shore r e c e n t l y  r e 
f e r r e d  t o  h i s  d e p a r tm e n t 's  e a g e rn e s s  t o  c r e a t e  a c l o s e r  
r e l a t i o n s h i p  w ith  l o c a l  government i n  th e  a re a  o f  
h o u s in g  s t r a t e g i e s  and in v es tm en t  programmes:

"We have e s t a b l i s h e d  a s e p a r a t e  Housing 
C o n s u l t a t iv e  C ou nc il  t o  c o n s id e r  a l l  
m ajo r  i s s u e s  o f  j o i n t  co n ce rn  t o  th e  
S e c r e t a r y  o f  S t a t e  f o r  t h e  Environm ent 
and l o c a l  a u t h o r i t i e s  i n  th e  c a r r y i n g  
ou t o f  t h e i r  h o u s in g  r e s p o n s i b i l i t i e s . "  24

By what means has th e  DoE sough t to  e x e r c i s e  t h i s  
g r e a t e r  i n f lu e n c e  o v e r  l o c a l  h o u s in g  p o l ic y ?  New 
h o u s in g  l e g i s l a t i o n  has  been  l a r g e l y  i n e f f e c t i v e ,  
g iv in g  th e  M in i s t e r  o n ly  c ru d e  powers t o  g u ide  i n 
d i v id u a l  l o c a l  a u t h o r i t i e s  to w ard s  p a r t i c u l a r  p o l i c i e s .  
I t  has  been  shown t h a t  e x i s t i n g  s t a t u t e s  do n o t  g iv e  
t h e  M in i s t e r  e x te n s iv e  in f lu e n c e  o v e r  l o c a l  a c t i v i t y  
s in c e  im p o r ta n t  powers and d u t i e s  a re  v e s te d  d i r e c t l y  
i n  l o c a l  a u t h o r i t i e s  w i th  l i t t l e  o r  no M i n i s t e r i a l  
c o n t r o l .  The d ep a rtm en t has  had t o  supplem ent i n 
ad eq u a te  fo rm al c o n t r o l s  w i th  c i r c u l a r s  t o  r e a s s e r t  
i t s  in f lu e n c e  and prom ote i t s  p o l i c i e s .  The growth in  
t h e  u se  o f  c i r c u l a r s  th ro u g h o u t  a l l  c e n t r a l  d e p a r t 
ments r e f l e c t s  a d e c re a s e  i n  th e  o v e r a l l  e f f e c t i v e n e s s  
o f  t h e i r  c o n t r o l .  In  p a r t i c u l a r ,  t h e  once p o w erfu l  
f i n a n c i a l  s a n c t io n  has  s u f f e r e d  a d e c l in e :

" ( th o u g h )  t h e  Government have fo rm al
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powers t o  approve b o rro w in g  by  l o c a l  
a u t h o r i t i e s  which p ro v id e  an e f f e c t i v e  
means o f  ‘r e g u l a t i n g  c a p i t a l  e x p e n d i tu re  
w i th in  narrow  l i m i t s . . . ( th e y )  have no 
s i m i l a r  powers o v e r  th e  l e v e l  and d i s t r i 
b u t io n  o f  l o c a l  a u t h o r i t y  c u r r e n t  ex
p e n d i t u r e ,  n o r  can th e y  c o n t r o l  th e  
income r a i s e d  th ro u g h  r a t e s . "  25

C i r c u l a r s  recommending p o l i c i e s  a re  o f t e n  accompanied 
by  t h r e a t s  o r  i n c e n t i v e s  w i th  a s t a t u t o r y  b a s i s .  The 
DoE has f r e q u e n t ly  u sed  f i n a n c i a l  c o n t r o l s  t o  p e rsu a d e  
l o c a l  a u t h o r i t i e s  t o  fo l lo w  i t s  p o l i c i e s .  T h is  l i n k  
betw een a d v is o ry  c i r c u l a r s  and f i n a n c i a l  s a n c t io n s  i s  
i l l u s t r a t e d  by t h r e e  exam ples c o n c e rn in g  b u i l d i n g  p ro 
p o s a l s ,  g r a n t s  f o r  house improvement and c a ra v a n  s i t e s  
f o r  g y p s i e s .  The l a s t  example a l s o  r e v e a l s  th e  i n 
adequacy o f  l e g i s l a t i o n  as  a means o f  d e a l in g  w ith  
l o c a l  i n a c t i o n  a r i s i n g  from p o l i t i c a l  o p p o s i t io n  and 
th e  n e c e s s i t y  t o  complement such l e g i s l a t i o n  w ith  
p o l i c y  gu idance  i n  c i r c u l a r s .

B u i ld in g  p r o p o s a l s

C i r c u l a r  55/61 r e q u i r e d  a l l  l o c a l  a u t h o r i t i e s  t o
subm it a s t a te m e n t ,  f o r  su b s id y  p u rp o s e s ,  o f  t h e  r e a 
sons f o r  new b u i l d i n g s .  I f  t h e s e  f e l l  i n t o  a re c o g 
n i s a b l e  p o l i c y  c a te g o r y  th e  p r o p o s a l s  would be 
approved;

" In  c o n s id e r in g  b u i l d i n g  p r o p o s a l s  
th e  M in i s t e r  w i l l  w ish  t o  be s a t i s 
f i e d  w ith  t h e  f a c t  t h a t  p ro p e r
r e g a rd  i s  b e in g  p a id  t o  th o s e
p r i o r i t i e s  and t h a t  any d w e l l in g s  
an a u t h o r i t y  may w ish  to  b u i ld  
f o r  o t h e r  p u rp o se s  a re  r e q u i r e d  
t o  meet a need  which i s  t r u l y  
u r g e n t . . .T h e  p u rpo se  f o r  which th e  
a u t h o r i t y  w ish  t o  b u i l d  sho u ld  be 
s t a t e d  when s u b m i t t in g  th e  a p p l i 
c a t i o n  f o r  lo a n  s a n c t io n  f o r  th e  
e r e c t i o n  o f  t h e  d w e l l i n g s . "

House improvement and r e p a i r

Opening w ith  a g e n e r a l  s ta te m e n t  o f  government 
p o l i c y  on improvement g r a n t s  C i r c u l a r  46/71 o f f e r e d
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l o c a l  a u t h o r i t i e s  a f i n a n c i a l  inducem ent t o  fo l lo w
t h i s  p o l ic y :

" I t  i s  hoped t h a t  th e  few rem a in in g  
a u t h o r i t i e s  which do n o t  pay g r a n t s ,  
o r  do so s u b je c t  t o  c e r t a i n  r e s t r i c t 
i o n s . . . w i l l  rev iew  c u r r e n t  p r a c t i c e  
b e a r in g  in  mind th e  c o n t r i b u t i o n  t h a t  
a s to c k  o f  w e l l  m odern ised  o ld e r  
h o us ing  can make t o  t h e  am enity  and 
a t t r a c t i o n  o f  t h e i r  ne ighbourhood  as  
w e l l  a s  t o  th e  w e l l - b e in g  o f  th o s e  
who l i v e  i n  th e m . . .T h e  S e c r e t a r y  o f  
S t a t e  f o r  t h e  Environm ent r e g a rd s  
f u r t h e r  p r o g r e s s  w ith  th e  r e h a b i l i t 
a t i o n  o f  o l d e r  houses as h av in g  a 
h ig h  p r i o r i t y  i n  h e lp in g  to  meet 
h o u s in g  needs  and t o  improve h o u s in g  
c o n d i t i o n s . . .The d e c i s i o n  to  approve 
i n d iv i d u a l  a p p l i c a t i o n s  f o r  im prove
ment g r a n t s  r e s t s  w ith  th e  l o c a l  
a u t h o r i t y .  As, however, was i n d i c a t e d  
in  th e  c i r c u l a r  o f  28 Septem ber i t  i s  
o f  u tm os t im portance  t h a t  l o c a l  
a u t h o r i t i e s  shou ld  e x e r c i s e  t h i s  d i s 
c r e t i o n  as  f r e e l y  a s  p o s s i b l e . "

As a f i n a n c i a l  inducem ent t h e  government c o n t r i b u t i o n
to w ard s  th e  c o s t  o f  such g r a n t s  would be  p a id  i n  a l l
i n s t a n c e s  where th e  l o c a l  a u t h o r i t y  was s a t i s f i e d  t h a t
th e  s t a t u t o r y  r e q u ire m e n ts  f o r  payment o f  a g r a n t  were
m et. The c i r c u l a r  added t h a t  any r e s t r i c t i v e  a d v ic e  i n
c i r c u l a r s  r e l a t i n g  to  improvement g r a n t s  i s s u e d  b e fo re
C i r c u l a r  64 /69  sh o u ld  be r e g a rd e d  a s  c a n c e l l e d .

Caravan s i t e s  f o r  g y p s ie s

C i r c u l a r  26 /66  had e x h o r te d  l o c a l  a u t h o r i t i e s  t o
e s t a b l i s h  perm anent s i t e s  f o r  g y p s ie s  b u t  t h i s  ad v ic e
was w id e ly  ig n o re d  and i n  1968 th e  M in is t ry  d e c id ed
t o  adopt a to u g h e r  s t r a t e g y ;

"S ince  th e s e  o t h e r  l o c a l  a u t h o r i t i e s  
have been  d e a f  t o  t h e  M i n i s t e r ' s  
a p p e a l s ,  th e  t im e  has  come when a 
d u ty  must be p la c e d  upon them t o  
p ro v id e  s i t e s  o f  t h e i r  own." 26

The Caravan S i t e s  Act a c c o rd in g ly  p la c e d  an o b l i g a t i o n  
on a l l  a u t h o r i t i e s  t o  p ro v id e  s i t e s  and th e  M in i s t e r  
had power t o  g iv e  d i r e c t i o n s ,  e n fo rc e a b le  by manda
mus. The c e n t r e ,  however, found i t s e l f  h e l p l e s s  when
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c o n f ro n te d  w ith  i n a c t i o n  and open d e f ia n c e  on th e  p a r t  
o f  l o c a l  a u t h o r i t i e s .  S ince  no t im e  l i m i t  was 
s p e c i f i e d  in  th e  Act f o r  com plying w ith  t h e  d u ty  
a u t h o r i t i e s  j u s t i f i e d  t h e i r  d e la y  by m a in ta in in g  
t h a t  th e y  in te n d e d  t o  f u l f i l l  t h e i r  s t a t u t o r y  o b l i 
g a t io n s  when f i n a n c i a l  and a d m i n i s t r a t i v e  c ircum 
s ta n c e s  p e r m i t t e d .  The enfo rcem en t p r o v i s i o n s  were 
weak, a t y p i c a l  f e a t u r e  o f  l e g i s l a t i o n  im posing  
d u t i e s  on l a r g e  in d ep e n d en t  a d m i n i s t r a t i v e  b o d ie s .
The M in i s t e r  r e f u s e d  t o  u n d e r ta k e  th e  d i f f i c u l t  
p ro c e s s  o f  a mandamus a c t io n  and a t te m p ts  by i n d i v i 
d u a l  g y p s ie s  f a i l e d  a s  th e  c o u r t s  h e ld  t h a t  th e  remedy 
was a l r e a d y  a v a i l a b l e  t o  th e  M i n i s t e r .  The a u th 
o r i t i e s  which had d e f i e d  th e  a d v ic e  o f  e a r l i e r  c i r 
c u l a r s  r e fu s e d  to  f u l f i l l  t h e i r  o b l i g a t i o n s  u n d e r  th e  
new Act i n  t h e  knowledge t h a t  i n  p r a c t i c e  no l e g a l  
a c t i o n  would be ta k e n  a g a i n s t  them.

The 1968 Act p roved  so i n e f f e c t u a l  t h a t  n in e  
y e a r s  l a t e r  th e  DoE r e tu r n e d  t o  th e  system  o f  c i r c u l a r s  
t o  p e rsu a d e  l o c a l  a u t h o r i t i e s  t o  adop t a more en
l i g h t e n e d  p o l i c y  to w ard s  accommodating g y p s i e s .  The 
d ep a r tm en t  d e c id e d  t o  t a c k l e  th e  w id esp read  non
im p le m e n ta t io n  o f  th e  Act w ith  d e t a i l e d  c i r c u l a r  
a d v ic e  on:

" s t a t u t o r y  p ro c e d u r e s ,  a l t e r n a t e  form s 
o f  gypsy accommodation and p r a c t i c a l  
p o i n t s  abou t s i t e  p r o v i s i o n  and 
management."

L oca l a u t h o r i t i e s  had c o n t in u e d  to  blame th e  f i n a n c i a l
crisis for their inaction and Circular 28/77 suggested
a d v ic e  on s o lv in g  some gypsy prob lem s a t  low c o s t :

" I t  may be t h a t  th e  c u r t a i lm e n t  o f  
i n d i s c r i m in a t e  a c t io n  -  c o s t l y  t o  
c a r r y  o u t  and f r u i t l e s s  i n  e f f e c t  -  
co u ld  r e l e a s e  r e s o u r c e s  f o r  t h e  
p r o v i s i o n  o f  emergency s to p p in g  
p l a c e s  equ ipped  t o  a minimum l e v e l  
o f  f a c i l i t i e s . "

F o llo w in g  th e  C r ip p s  R eport C i r c u l a r  57 /78  p ro p o sed
p r a c t i c a l  inducem ents :

" f in a n c e  may n o t  be th e  o n ly  re a so n
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f o r  th e  l a c k  o f  ad eq u a te  a c t io n  o v er  
th e  p a s t  decade ( b u t  th e  new g ra n t  
system ) shou ld  g iv e  l o c a l  a u t h o r i t i e s  
a s t r o n g e r  i n c e n t i v e  t o  d e a l  u r g e n t l y  
w ith  l o c a l  s i t u a t i o n s . . .The e f f e c t  o f  
a l l  t h e  changes now p ro p o se d ,  w i th in  
th e  b a s i c  framework p ro v id e d  by th e  
e x i s t i n g  l e g i s l a t i o n ,  sh o u ld ,  i t  i s  
hoped, remove o b s t a c l e s  which have 
h i t h e r t o  d is c o u ra g e d  l o c a l  a u t h o r i t i e s ,  
and sh o u ld  p ro v id e  them w ith  a much 
needed i n c e n t i v e  t o  a t t a c k  th e  prob lem s 
w ith  renewed v ig o u r  and d e te r m in a t io n ."  27

F a i r  r e n t s  and c a p i t a l  v a lu e s

The p ro m o tio n a l  approach  i s  c h a r a c t e r i s e d  by an 
a c t i v e  d e p a r tm e n ta l  conce rn  t o  s u p e r v i s e ,  a s s i s t  and 
gu ide  th e  work o f  l o c a l  a u t h o r i t i e s .  T h is  in c lu d e s  
th e  comm unication o f  r e s e a r c h  f i n d i n g s .  The Note f o r  
Rent O f f i c e r s  and S c r e t a r i e s  o f  Rent Assessm ent P a n e ls  
i s s u e d  in  1979 shows how such in fo rm a t io n  can be 
s u b t l y  p r e s e n te d  t o  shape l o c a l  p o l i c y  a lo n g  c e n t r a l  
l i n e s  28" When th e  co ncep t o f  f a i r  r e n t  was i n t r o 
duced in  th e  1965 Rent Act th e  M in i s t e r  p rom ised  t h a t  
c a p i t a l  v a lu e s  would n o t  be th e  b a s i s  o f  r e g i s t r a t i o n s  
The Note c o n tra v en e d  t h i s  u n d e r ta k in g  by i n s t r u c t i n g  
r e n t  o f f i c e r s  t o  ap p ly  c a p i t a l  v a lu e  t e s t s ,  r e l y i n g  
on th e  r e f u s a l  o f  th e  c o u r t s  t o  in te r v e n e  i n  admin
i s t r a t i v e  d e c i s io n s  when c a p i t a l  v a lu e s  have been  
a p p l i e d  29. A new b a s i s  f o r  r e g i s t e r i n g  r e n t s  was 
in t ro d u c e d  which P a r l ia m e n t  was le d  to  b e l i e v e  would 
n o t  be u se d .

The DoE had commissioned a su rv ey  o f  th e  r e l a t i o n 
sh ip  betw een f a i r  r e n t s  and c a p i t a l  v a lu e s  o f  houses 
w ith  v a c a n t  p o s s e s s io n .  A lthough t h i s  in fo r m a t io n  was 
c i r c u l a t e d  t o  r e n t  o f f i c e r s  th e  dep artm en t i n s i s t e d  
t h a t  th e y  were n o t  bound to  u se  th e  in fo rm a t io n  o r  t o  
ap p ly  i t  i n  any p a r t i c u l a r  way. Much o f  th e  m a t e r i a l  
d i s t r i b u t e d  was n o t  d i r e c t l y  r e l a t e d  to  t h e i r  work b u t  
t h e  d epartm en t th o u g h t  i t  r e a s o n a b le  t o  r e l e a s e  th e  
in fo r m a t io n  i t  had g a th e re d  and make i t  w id e ly  a v a i l a -
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b l e .  However, th e  in fo rm a t io n  was p r e s e n te d  i n  such 
a way t h a t  i t  was an im p lied  i n s t r u c t i o n  t o  o f f i c e r s  
t o  adopt a new approach  tow ards  a s s e s s in g  r e n t s .
Only s e l e c t e d  in fo rm a t io n  was p ro v id e d ,  d e s ig n e d  to  
p r e s e n t  a s e t  o f  s t a t i s t i c s  upon which to  j u s t i f y  
s i g n i f i c a n t  r e n t  i n c r e a s e s  i n  th e  p r i v a t e  s e c t o r .
The Note shows how a c i r c u l a r  o s t e n s i b l y  communic
a t i n g  in fo rm a t io n  can be u sed  to  p a i n t  an in co m p le te  
and d i s t o r t e d  p i c t u r e  which a p p ea rs  t o  i n d i c a t e  t h a t  
a new p o l i c y  shou ld  be fo l lo w e d .  The DoE's S t a t i s 
t i c a l  N otes have d e a l t  w ith  such m a t te r s  as  r e g i s t e r e d  
r e n t s ,  l o c a l  a u t h o r i t y  r e n t s ,  p r i c e s  o f  d w e l l in g s  and 
c o s t s  o f  r e p a i r  and m a in ten a n ce .  The independence  o f  
r e n t  o f f i c e r s  i s  t h r e a te n e d  i f  th e y  a re  in f lu e n c e d  by 
p o l i t i c i s e d  i n s t r u c t i o n s  from th e  c e n t r e ,  d i s g u i s e d  
i n  th e  form o f  t h e s e  N o te s .

The s a l e  o f  l o c a l  a u t h o r i t y  h o u s in g

The in c r e a s e d  p ro m o tio n a l  r o l e  o f  th e  DoE has 
been  most a p p a re n t  i n  th e  a re a  o f  c o u n c i l  house s a l e s .  
T h is  s e c t i o n  t r a c e s  t h e  u se  o f  o f f i c i a l  c i r c u l a r s ,  
and more r e c e n t l y  o f  l e t t e r s ,  t o  prom ote t h e  d e p a r t 
m e n t 's  p o l i c i e s .  Two s t r a t e g i e s  have been  employed. 
Through m a n ip u la t io n  o f  th e  s t a t u t o r y  g e n e r a l  c o n sen t  
t h e  c irc u m s ta n c e s  and c o n d i t io n s  u n der  which houses  
a re  so ld  have been  r e la x e d  and r e s t r i c t e d  t o  p ro v id e  
encouragem ent o r  d i s s u a s i o n .  In  a d d i t i o n  t o  t h i s  
d i r e c t  though l a r g e l y  n e g a t iv e  means o f  c o n t r o l ,  
c i r c u l a r s  have c o n ta in e d  a d v is o ry  g u id a n c e .  The 
t y p i c a l  p a t t e r n ,  t h e n ,  h a s  been  an open ing  g e n e r a l  
s ta te m e n t  o f  c e n t r a l  p o l i c y  tow ards  s a l e s  backed by 
a p p r o p r i a t e  m o d i f i c a t io n s  i n  s t a t u t o r y  pow ers . S ig 
n i f i c a n t l y ,  c e n t r a l  government has r e s i s t e d  u s in g  
d i r e c t  s t a t u t o r y  c o n t r o l  and r e l i e d  m ain ly  on 
p e r s u a s io n .  Labour a d m i n i s t r a t i o n s  have been  r e 
l u c t a n t  t o  w ith h o ld  o r  m odify g e n e ra l  c o n se n ts  
in t ro d u c e d  by th e  C o n s e rv a t iv e s  t o  c a r r y  ou t c o n t r a 
d i c t o r y  p o l i c i e s .  C o n se rv a t iv e  governm ents have had
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t o  depend c o n s id e r a b ly  on e x h o r t in g  l o c a l  a u t h o r i t i e s  
t o  a c t  s in c e  c o n se n ts  o n ly  g iv e  them d i s c r e t i o n a r y  
pow ers , a l th o u g h  one S e c r e t a r y  o f  S t a t e  has  sough t t o  
conv ince  a u t h o r i t i e s  t h a t  th e y  have a l e g a l  o b l i g a t i o n  
t o  s e l l  t h e i r  h o u s in g  s to c k .

Pending  th e  i n t r o d u c t i o n  o f  t h e  s t a t u t o r y  r i g h t  
t o  buy , th e  s a l e  o f  c o u n c i l  houses s t i l l  o p e r a t e s  on 
th e  b a s i s  o f  a system  o f  c i r c u l a r s  e s t a b l i s h e d  in  th e  
1 950 ' s  when s a l e s  was re g a rd e d  as  a m a t t e r  f o r  i n 
d i v id u a l  l o c a l  d e c i s io n  s u b j e c t  t o  g e n e ra l  adm in i
s t r a t i v e  o v e r s ig h t  by th e  c e n t r e .  At t h a t  t im e  th e  
i s s u e  was n o t  p a r t i c u l a r l y  p o l i t i c a l l y  c o n t r o v e r s i a l  
and fo rm al P a r l ia m e n ta r y  c o n t r o l  in v o lv in g  S t a t u t o r y  
In s t ru m e n ts  was c o n s id e re d  u n n e c e s s a ry .  S in ce  1957 
t h e  system  has g r a d u a l ly  become o u td a te d  and unw ie ldy  
as  s u c c e s s iv e  governm ents have sough t to  remove s a l e s  
from l o c a l  d i s c r e t i o n .  The d i f f i c u l t y  o f  t h i s  t a s k ,  
a l r e a d y  c o n s id e r a b le  i n  th e  l i g h t  o f  e n tre n c h e d  l o c a l  
p o l i t i c a l  d i f f e r e n c e s ,  has  been  h e ig h te n e d  th ro u g h o u t  
by an u n c e a s in g  s u s p ic io u s n e s s  abou t w h e ther  s a l e s  
r e a l l y  i s :

"a q u e s t io n  f o r  c e n t r a l  government o r ,  
in d e e d ,  f o r  a n a t i o n a l  p o l i t i c a l  p a r t y  
t o  d e c id e  what l o c a l  a u t h o r i t i e s  shou ld  
o r  sh ou ld  n o t  d o ."  30

Out o f  f r u s t r a t i o n  c e n t r a l  government has  f i n a l l y
r e s o r t e d  to  l e g i s l a t i o n .

C i r c u l a r  64 /52  r e f e r r e d  t o  th e  " g e n e ra l  p o l i c y  
t o  encourage  home ow nersh ip"  and i s s u e d  a g e n e ra l  
c o n se n t  t o  a s s i s t  l o c a l  a u t h o r i t i e s  to  o f f e r  f a c i l 
i t i e s  f o r  th e  p u rc h a se  o f  c o u n c i l  h o u se s .  T h is  was 
c o n s o l id a te d  by C i r c u l a r  5 /60  which r e a f f i r m e d  th e  
C o n se rv a t iv e  P a r t y ' s  p o l i c y  commitment and c l a r i f i e d  
t h e  te rm s  on which a u t h o r i t i e s  co u ld  s e l l .  The Min
i s t e r  p la c e d  p r e s s u r e  on th e  l o c a l  b o d ie s  by rem ind
in g  them o f  t h e i r  g e n e r a l  r e s p o n s i b i l i t y  f o r  m ee tin g  
th e  h o u s in g  needs  o f  t h e i r  a r e a s :

"one way i n  which th e y  can  e f f e c t i v e l y
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do t h i s  i s  by h e lp in g  th o s e  of t h e i r  
t e n a n t s  who have th e  n e c e s s a r y  means 
t o  become home o w n ers ."  31

D e sp i te  L a b o u r 's  r e t u r n  t o  o f f i c e  i n  1964 th e r e  
was no immediate amendment t o  th e  I960  g e n e r a l  c o n sen t  
Three y e a r s  l a t e r  th e  government f i n a l l y  d e c id ed  n o t  
to  w ithdraw  th e  g e n e ra l  c o n sen t  b u t  to  r e l y  on re a so n  
and p e r s u a s io n  to  d is su a d e  l o c a l  a u t h o r i t i e s  from 
i n d i s c r i m in a t e  s e l l i n g .  C i r c u l a r  24/67  c o n ta in e d  
l e n g th y  gu idance  abou t th e  need  f o r  c a u t io n ;

" in  a r e a s  where t h e r e  i s  s t i l l  an un
s a t i s f i e d  demand f o r  houses to  l e t  
a t  m odera te  r e n t s ,  th e y  sho u ld  n o t  
s e l l  t h e i r  e x i s t i n g  h ouses  ( s in c e  
t h i s )  r e d u c e s  th e  s to c k  o f  hou ses  
a t  m odera te  r e n t s . "

The government a p p e a le d  t o  a u t h o r i t i e s  to  c o n s id e r  
l o c a l  ho u s in g  need and to  ad ap t  s a l e s  p o l i c i e s  acc 
o r d in g ly .  The c e n t r e ' s  co n ce rn  t o  a p p ly  a c o n s i s t e n t  
n eeds  approach  t o  l o c a l  h o u s in g  programmes was a ls o  
e v id e n t  i n  C i r c u l a r  42 /68  which l im i t e d  s a l é s  i n  th e  
m ajor u rb an  c o n n u rb a t io n s  t o  o f  th e  t o t a l  ho u s in g  
s to c k  a n n u a l ly .  T h is  s i g n a l l e d  a p a r t i a l  abandonment 
o f th e  rea so n ed  a d v is o r y  app roach  and th e  p l a c in g  of 
g r e a t e r  r e l i a n c e  on more l e g a l i s t i c  means t o  c a r r y  
ou t government p o l i c y .

C e n t r a l  p o l i c y  was a g a in  r e v e r s e d  f o l lo w in g  th e  
change o f  governm ent. In  C i r c u l a r  54/70 th e  q u o ta  
r e s t r i c t i o n s  were w ithdraw n, th e  te rm s  o f  th e  1967 
g e n e ra l  c o n se n t  r e s t o r e d  and l o c a l  a u t h o r i t i e s  g iv en :

"The r i g h t  t o  d isp o se  o f  c o u n c i l  
houses t o  t h e i r  own t e n a n t s  o r  t o  
p r o s p e c t iv e  o w n e r-o cc u p ie rs  as  
th e y  th e m se lv e s  t h in k  f i t . "

C i r c u l a r  56/72 r e i t e r a t e d  government p o l i c y ,  e x p re s s e d
conce rn  a t  th e  l a c k  o f  re sp o n se  t o  C i r c u l a r  54 /70  and
n o ted :

"w ith  r e g r e t  t h a t  many a u t h o r i t i e s  
c o n t in u e  t o  adop t p o l i c i e s  which 
f r u s t r a t e  t h e i r  t e n a n t s '  d e s i r e  
t o  own t h e i r  home."
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The to n e  o f  t h i s  c i r c u l a r  was more f o r c e f u l  th a n  th e  
C o n s e r v a t iv e s ’ e a r l i e r  r e s t r a i n e d  approach :

"The S e c r e t a r y  o f  S t a t e  a c c o rd in g ly  
u rg e s  a l l  l o c a l  a u t h o r i t i e s  who a re  
r e l u c t a n t  to  s e l l  c o u n c i l  houses  to  
th o se  t e n a n t s  who w ish  to  buy them 
to  r e c o n s i d e r  t h e i r  p o l i c i e s . "

I n s t e a d  o f  p ro v id in g  g e n t l e  rem in d ers  abou t m ee ting
h o u s in g  need C i r c u l a r  56/72 warned t h a t :

"The h o u s in g  d u t i e s  o f  a l o c a l  a u th 
o r i t y  ex ten d  to  th e  c o n s i d e r a t i o n  
o f  a l l  th e  h o u s in g  needs o f  t h e i r  
a r e a .  In  th e  o p in io n  o f  th e  S e c re 
t a r y  o f  S t a t e  t h e s e  needs in c lu d e  
th o s e  o f  th e  t e n a n t s  o f  th e  a u t h o r i t y  
who a s p i r e  t o  home o w n e rsh ip ."

A P a r l ia m e n ta r y  s ta te m e n t  r e p e a te d  th e  gov ernm en t’s
view t h a t  l o c a l  a u t h o r i t i e s  had a d u ty  t o  u se  t h e i r
s e l l i n g  power t o  meet th e  d e s i r e  o f  t h e i r  t e n a n t s  f o r
home ow nersh ip :

" I f  th e y  do n o t ,  th e y  w i l l  be f a i l i n g  
to  ta k e  p ro p e r  accou n t o f  t h e i r  
h o u s in g  r e s p o n s i b i l i t i e s . "

A nother change o f  n a t i o n a l  government i n  1974 
le d  t o  a r e p u d i a t i o n  o f  C o n se rv a t iv e  p o l i c y :

"The S e c r e t a r i e s  o f  S t a t e  r e f u t e  th e  
view s e x p re s s e d  i n  C i r c u l a r  56/72 
(Welsh O f f ic e  C i r c u l a r  124/72) t h a t  
l o c a l  a u t h o r i t i e s  sho u ld  s e l l  t h e i r  
houses  i n d i s c r i m i n a t e l y  w ha teve r  th e  
l o c a l  h o u s in g  s i t u a t i o n .  The f i r s t  
d u ty  o f  a l o c a l  a u t h o r i t y  i s  to  en
su re  an ad eq u a te  su p p ly  o f  r e n te d  
d w e l l in g s .  In  a r e a s  where t h e r e  a re  
s u b s t a n t i a l  needs t o  be met f o r  
r e n te d  d w e l l in g s ,  as  i n  th e  l a r g e  
c i t i e s ,  t h e  S e c r e t a r i e s  o f  S t a t e  
c o n s id e r  t h a t  i t  i s  g e n e r a l l y  wrong 
to  s e l l  c o u n c i l  h o u s e s ."

The approach  o f  C i r c u l a r  70 /74  marked a r e t u r n  to
1967. The j o i n t  c i r c u l a r  d id  n o t  change th e  g e n e ra l
c o n se n t  s u b s t a n t i a l l y  b u t  hoped to  a l t e r  l o c a l
p o l i c y  th ro u g h  rea so n e d  argum ent o f  th e  p la c e  o f
s a l e s  i n  o v e r a l l  h o u s in g  programmes. R easonab le
a u t h o r i t i e s  o n ly  had to  e v a lu a te  th e  l o c a l  im pact o f
t h e i r  p o l i c i e s  t o  r e a l i s e  t h a t  th e y  must l i m i t  s a l e s .
T h is  view was c r i t i c i s e d  f o r  n o t  t a k in g  i n t o  acco un t
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t h e  dogm atic  n a tu r e  o f  many C o n se rv a t iv e  c o u n c i l s ' 
s a l e s  p o l i c i e s .  In  1977 a Green P ap e r  r e s t a t e d  th e  
gov ernm en t’s d i s a p p r o v a l  o f  s a l e s ;

’’where t h i s  would reduce  th e  p r o v i s i o n  
o f  r e n te d  accommodation where t h e r e  
i s  an unmet demand." 32

On March 5 1979 th e  S e c r e t a r y  o f  S t a t e  announced 
in  th e  House o f  Commons t h a t  ho was a c t in g  to  cu rb :

" in d i s c r i m in a t e  and i r r e s p o n s i b l e  s a l e s  
o f  c o u n c i l  houses  and th e  l e v e l  o f  
d i s c o u n ts  t h a t  some a u t h o r i t i e s  w ish  
to  o f f e r . "  33

On th e  same day Mr. Shore s e n t  to  th e  l o c a l  a u t h o r i t y  
a s s o c i a t i o n s  d r a f t  amendments to  th e  g e n e r a l  c o n sen t  
s to p p in g  o p t io n s  t o  p u rc h a s e ,  th e  s a l e  o f  ho u ses  and 
f l a t s  newly b u i l t  f o r  l e t t i n g  and th e  s a l e  o f  empty 
p r o p e r ty  a v a i l a b l e  f o r  r e l e t t i n g :

"The amended c o n sen t  w i l l  s t i l l  e n a b le  
l o c a l  a u t h o r i t i e s  t o  c o n tin u e  w ith  
r e s p o n s ib l e  p o l i c i e s  o f  making s a l e s  
t o  s i t t i n g  t e n a n t s  o f  a t  l e a s t  two 
y e a r s ’ s t a n d i n g . ” 34

One Member o f  P a r l ia m e n t  commented t h a t  i f  th e  Labour
P a r t y  was t r u l y  opposed to  th e  s a l e  o f  c o u n c i l  houses
i n  a r e a s  o f  h o u s in g  need th e  g e n e r a l  c o n se n t  sh o u ld  be
w ithdraw n e n t i r e l y :

" ( i t s  re p la c e m e n t)  w i th  a s p e c i f i c  
c o n se n t  b a sed  on a p ro p e r  a n a l y s i s  
o f  t h e  h o u s in g  p o s i t i o n  i n  l o c a l  
a u t h o r i t y  a r e a s  and o f  t h e i r  b u i l d 
in g  programmes would be a s e n s i b l e  
s o l u t i o n . "  33

C e n tr a l  government i s ,  however, i l l - e q u i p p e d  to  a s s e s s  
i n d iv i d u a l  l o c a l  h o u s in g  n e ed .  P la c in g  s a l e s  i n  th e  
c o n te x t  o f  o v e r a l l  h o u s in g  need was l e f t  t o  i n d iv i d u a l  
a u t h o r i t i e s :

" th e  government e x p e c t  l o c a l  a u th 
o r i t i e s  t o  make a c a r e f u l  and 
r e s p o n s ib l e  a sse ssm en t o f  t h e i r  
l o c a l  h o u s in g  need b e f o r e  d e c id in g  
w h e th er  and how many c o u n c i l  
houses t o  s e l l . "  35

The March co rre sp o n d en ce  was q u i t e  d i f f e r e n t  i n  
fo rm at to  any p re c e d in g  c i r c u l a r s ,  c o n s i s t i n g  o f  t h r e e
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s e p a r a t e  documents w ith  a c o v e r in g  l e t t e r  h e a r in g  a 
d a te  h u t  no s e r i a l  number. The l e t t e r  was ty p ed  on 
s ta n d a rd  DoE headed p a p e r ,  p h o to co p ied  and d i s t r i 
b u ted  to  l o c a l  a u t h o r i t i e s .  The c o v e r in g  s h e e t  was 
p ro b a b ly  n o t  o r i g i n a l l y  in te n d e d  to  resem ble  a fo rm al 
l e t t e r .  The h a n d w r i t te n  words "Dear S i r "  were awk
w ard ly  i n s e r t e d  above th e  h ead in g  " S a le s  o f  C o unc il  
H ouses" . The t h r e e  documents c o n s i s t e d  o f  an ex
p l a n a to r y  memorandum c o n c e rn in g  amendments to  th e  
M i n i s t e r i a l  c o n s e n ts  and " P o l ic y  c o n s id e r a t io n s "  
which would:

"form th e  b a s i s  o f  a D epartm en ta l 
C i r c u l a r  which w i l l  be i s s u e d  
s h o r t l y  t o  a l l  l o c a l  a u t h o r i t i e s  
i n  E n g lan d ."

T h is  c i r c u l a r  n e v e r  emerged. S econd ly , a fo rm a l  
" In s t ru m e n t"  c o n ta in in g  th e  amendments to  th e  g e n e r a l  
c o n s e n t ,  d a te d  and s ig n e d  by  a u t h o r i t y  o f  th e  S e c re 
t a r y  o f  S t a t e .  T h i r d ly ,  a document " p re p a re d  f o r  
e ase  o f  r e f e r e n c e . . .n o t  a s t a t u t o r y  in s t ru m e n t"  which 
in c o r p o r a te d  th e  amendments t o  Appendix 1 o f  C i r c u l a r  
54/70  and exc lud ed  th o s e  p a r t s  which no lo n g e r  a p p l i e d

May 1979 b ro u g h t  a new C o n se rv a t iv e  government 
p led g ed  to  r e p e a l  P e t e r  S h o r e 's  r e s t r i c t i v e  c o n s e n t .
On May 11 a l e t t e r  was s e n t  t o  l o c a l  a u t h o r i t i e s  
fo reshado w in g  "more f l e x i b l e  and generous  a r r a n g e 
m en ts" .  The new c o n se n t  was i s s u e d  a week l a t e r .
As in  March th e  c o rre sp o n d e n ce  to o k  th e  form o f a 
p h o to co p ied  l e t t e r .  However, e x p la n a t io n  o f  govern
ment p o l i c y  and th e  new te rm s  was n o t  c o n ta in e d  in  
a s e p a r a t e  e x p la n a to r y  memorandum b u t  formed p a r t  o f  
th e  main body o f  th e  l e t t e r  to  which th e  new c o n sen t  
was a l s o  a t t a c h e d :

" I t  i s  th e  G overnm ent's  p o l i c y  to  
encourage  th e  growth o f  home owner
s h i p . . .T h e  Government have a l r e a d y  
announced t h e i r  i n t e n t i o n  to  i n t r o 
duce l e g i s l a t i o n  g iv in g  c o u n c i l  
t e n a n t s  a r i g h t  to  buy t h e i r  homes. 
Meanwhile, i n  o r d e r  t o  p ro v id e  
l o c a l  a u t h o r i t i e s  w ith  th e  o p p o r t 
u n i t y  t o  advance t h a t  p o l i c y ,  th e
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S e c r e t a r y  o f  S t a t e  has d e c id ed  to  
revoke th e  r e s t r i c t i v e  c o n se n t  as 
s e t  ou t in  th e  In s t ru m e n t  d a te d  
16 March and to  r e v e r t  i n  g e n e ra l  
to  th e  form of c o n sen t  i n  f o r c e  
from 1970 t o  March 1979 b u t ,  a t  
th e  same t im e ,  to  en ab le  a u t h o r i 
t i e s  to  g r a n t  more genero us  d i s 
c o u n ts ,  p a r t i c u l a r l y  t o  long  
s ta n d in g  t e n a n t s .  The S e c r e t a r y  
o f  S t a t e  u rg e s  a l l  a u t h o r i t i e s  to  
rev iew  t h e i r  s a l e s  p o l i c i e s  in  
th e  l i g h t  o f  th e  new c o n se n t  so 
t h a t  t e n a n t s  and th o s e  who r e q u i r e  
a home f o r  t h e i r  own e x c lu s iv e  use  
may b e n e f i t  from th e  improved 
t e r m s . "

In  th e  House Mr. H e s e l t i n e  e x p la in e d  t h a t  l o c a l  a u th 
o r i t i e s  had a m oral o b l i g a t i o n  to  s e l l ;

"The Commons w i l l  n o te  t h a t  a l l  o f  
th e s e  te rm s a re  c o n d i t i o n a l  on th e  
w i l l i n g n e s s  o f  l o c a l  a u t h o r i t i e s  
t o  s e l l .  I  p ro fo u n d ly  hope t h a t  
th e y  w i l l  a l l  do s o .  The Govern
ment have a mandate f o r  t h i s  
p o l i c y .  The p e o p le  have e x p re sse d  
a c l e a r  v iew  in  su p p o r t  o f  i t . . .
Every Member o f  t h i s  House re c o g 
n i s e s  t h a t  n a t i o n a l  government 
e l e c t e d  w i th  a mandate has  c e r t a i n  
p o l i c y  p r i o r i t i e s  w ith  which l o c a l  
government must be e x p ec te d  to  
com ply ."  3y

P e t e r  S h o r e 's  h u r r i e d l y  w r i t t e n  March d i r e c t i v e  
cau sed  c o n s id e r a b le  c o n fu s io n .  The G uard ian  r e p o r t e d  
t h a t :

" law yers  were a d v is in g  many c o u n c i l s  
to  abandon a wide rang e  o f  c o u n c i l  
house s a l e s  programmes -  i n c lu d in g  
hom estead ing  and c e r t a i n  e q u i ty  
s h a r in g  schemes -  a l th o u g h  Mr. P e t e r  
S ho re , th e  S e c r e t a r y  f o r  t h e  En
v iro n m e n t ,  s p e c i f i c a l l y  s a id  l a s t  
n i g h t  th e y  were exempt from th e  
b a n . " 38

O ther  a u t h o r i t i e s  were a p p a r e n t ly  p re p a re d  to  ig n o re
th e  b lo c k  on new c o u n c i l  house s a l e s .  Horace C u t l e r ,
L eader o f  th e  C o n se rv a t iv e  c o n t r o l l e d  G r e a te r  London
C o u n c il ,  commented:

"The more Mr. Shore r e a c t s  a g a i n s t  th e  
GLC th e  more s u c c e s s f u l  ou r  S a le  o f
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t h e  C en tu ry  schemes w i l l  become.
The f a c t  i s  t h a t  we a r e n ' t  go ing  
to  ta k e  any n o t i c e  u n t i l  th e  law 
changes and t h a t  may be n e v e r  
g iv en  th e  p r e s e n t  p o s i t i o n  o f  
th e  Government." 39

The s a l e  o f  l o c a l  a u t h o r i t y  h o u s in g  q u ic k ly  became an 
im p o r ta n t  e l e c t i o n  i s s u e ,  fo rm ing  a m ajor p la n k  o f  
th e  C o n se rv a t iv e  P a r ty  m a n i f e s to .  Each s id e  d e c id ed  
t h a t  P a r l ia m e n ta r y  l e g i s l a t i o n  was needed to  embody 
t h e i r  p o s i t i o n  i n  a sym bolic  d e c l a r a t i o n  o f  n a t i o n a l  
p o l i c y  and to  remove th e  u n c e r t a i n t y  su r ro u n d in g  th e  
p r e c i s e  te rm s o f  M i n i s t e r i a l  c o n s e n ts .  Labour p la n s  
to  in t r o d u c e  l e g i s l a t i o n  bann in g  s a l e s  were th w a r te d  
by t h e i r  e l e c t i o n  d e f e a t  and th e  C o n s e rv a t iv e s  i n s t e a d  
p ro p o sed  t o  g iv e  t e n a n t s  a s t a t u t o r y  r i g h t  t o  buy .
T h e i r  d e te r m in a t io n  to  e n a c t  l e g i s l a t i o n  was s t r e n g t h 
ened by th e  n a tio n w id e  swing to  Labour i n  th e  l o c a l  
e l e c t i o n s  w ith  many c o u n c i l s  im m ed ia te ly  r e v e r s i n g  
s a l e s  p o l i c i e s  and e x e r c i s i n g  t h e i r  l e g a l  r i g h t  to  
ban  s a l e s .  At th e  same tim e  th e  government a l s o  f a c e d  
a growing r e v o l t  o v e r  i t s  p la n s  t o  save th e  grammar 
s c h o o l s .  Only l e g i s l a t i o n ,  i t  was b e l i e v e d ,  u n eq u iv o -  
c a b ly  c o m p e ll in g  Labour c o n t r o l l e d  c o u n c i l s  to  s e l l  
t h e i r  h o u s in g  s to c k  c o u ld  p re v e n t  them from f r u s t r a t i n g  
n a t i o n a l  p o l i c y .

P a r t  Three The Home O ff ic e

One o f  t h e  Home O f f i c e ' s  many f u n c t i o n s  r e l a t e s  
t o  th e  a d m i n i s t r a t i o n  o f  j u s t i c e  and c i r c u l a r s  a re  
most p rom inen t in  t h i s  a r e a .  The Home S e c r e t a r y  has 
a g e n e r a l  i n t e r e s t  i n  th e  form , c o n te n t  and adm in i
s t r a t i o n  o f  th e  c r im in a l  law and in  p r a c t i c e  i s  c l o s e l y  
concerned  w ith  m a g i s t r a t e s '  c o u r t s :

"as  a n a t u r a l  consequence o f  th e  Home 
S e c r e t a r y ' s  r e s p o n s i b i l i t i e s  i n  
r e l a t i o n  to  th e  c r im in a l  c o u r t s  i t  
has  lo n g  been  th e  p r a c t i c e  f o r  him 
t o  i s s u e  c i r c u l a r  l e t t e r s ,  p a r t 
i c u l a r l y  t o  m a g i s t r a t e s '  c o u r t s ,  
su p p ly in g  them w ith  in fo rm a t io n  
abou t t h e i r  work, f o r  in s t a n c e  
abou t new l e g i s l a t i o n . "  40
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According  t o  J .A .G . G r i f f i t h  th e  d e p a r tm e n t ’s 
approach  to  i t s  f u n c t io n s  r e g a rd in g  c h i l d r e n ,  a l i e n s ,  
c i v i l  de fence  and th e  f i r e  s e r v i c e s  e x e m p l i f i e s  th e  
r e g u l a t o r y  a t t i t u d e ,  coming betw een l a i s s e z  f a i r e  and 
th e  p o s i t i v e  p rom otion  o f  l o c a l  a c t i v i t y .  In  r e l a t i o n  
to  th e  a d m i n i s t r a t io n  o f  j u s t i c e  th e  c e n t r e  has  g en e r
a l l y  a l s o  been  r e g u l a to r y  a l th o u g h  i t  has  b een  moving 
tow ard s  a more p ro m o tio n a l  app ro ach , most e v id e n t  i n  
c i r c u l a r s  e x p la in in g  and su p p lem en tin g  P a r l ia m e n ta r y  
l e g i s l a t i o n .  Home S e c r e t a r i e s  have been  e a g e r  to  
prom ote t h e i r  own p o l i c i e s ,  even when th e y  do n o t  co
in c id e  w ith  th o s e  o f  th e  r e l e v a n t  s t a t u t e s .

The Home O f f ic e  adop ted  t h i s  p ro m o tio n a l  approach  
f o r  p r a c t i c a l  a s  w e l l  as  p o l i t i c a l  r e a s o n s .  Magis
t r a t e s  need im m ediate  a d v ic e  abou t how newly e n a c te d  
law sho u ld  be a d m in i s t e r e d .  Guidance from th e  High 
C ourt may n o t  be fo r th co m in g  f o r  many months and i n  
t h e  meantime th e  low er c o u r t s  must have s t a t u t o r y  
te rm s  e x p la in e d  to  them . C i r c u l a r s  e s t a b l i s h  a form 
o f  s u b s t i t u t e  case  law b e fo re  p r i n c i p l e s  come to  be 
s e t t l e d  by  th e  j u d i c i a r y .

From th e  v iew p o in t  o f  th e  d e p a r tm e n t ,  l e g i s l a t i o n  
i s  a clumsy and im p e r fe c t  t o o l  f o r  c a r r y in g  o u t  p o l i c y .  
As p roposed  l e g i s l a t i o n  p a s s e s  th ro u g h  i t s  v a r io u s  
P a r l ia m e n ta r y  s t a g e s  amendments i n v a r i a b l y  ob scu re  and 
d i s t o r t  th e  o r i g i n a l  i n t e n t i o n .  C re a t in g  i n d i v i d u a l  
s t a t u t o r y  r i g h t s ,  an a c t i v i t y  i n  which th e  Home O ff ic e  
i s  c l o s e l y  in v o /v e d ,  i s  p a r t i c u l a r l y  d i f f i c u l t .  C i r 
c u l a r s  i s s u e d  su b s e q u e n t ly  g iv e  th e  d epartm en t th e  
o p p o r tu n i ty  t o  r e p a i r  some o f  t h e  damage i n f l i c t e d  
d u r in g  th e  p ro c e s s  o f  enac tm ent and o f f s e t  what a re  
c o n s id e re d  t o  be d e f i c i e n c i e s  i n  th e  f i n a l  l e g i s l a t i o n .

Home O f f ic e  c i r c u l a r s  commonly c o n ta in  p ronounce
ments about how m a g i s t r a t e s '  c o u r t s  shou ld  e x e r c i s e  
s e n te n c in g  powers c o n fe r r e d  on them by P a r l ia m e n t  
b e cau se  M in i s t e r s  b e l i e v e  t h a t  th e  b a re  s t a t u t o r y
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words in a d e q u a te ly  convey th e  u n d e r ly in g  i n t e n t i o n .
Cnee th e s e  powers a re  g iv en  to  j u s t i c e s  th e y  can use  
them as th e y  c o n s id e r  a p p r o p r i a t e ,  p rov ided ' th e y  op
e r a t e  w i th in  th e  l e g a l  l i m i t s  imposed by P a r l ia m e n t  
and th e  h ig h e r  c o u r t s .  M a g is t r a te s  a re  n o t  bound to  
fo l lo w  M i n i s t e r i a l  c i r c u l a r s  b u t  th e y  a re  r e c o g n is e d  
as a p ro p e r  so u rce  o f  g u id a n c e .  Though p u r e ly  ad
v i s o r y ,  th e y  do h e a v i ly  in f lu e n c e  se n te n c  in g  p r a c 
t i c e ,  r e c e i v i n g  c o n s id e r a b le  a t t e n t i o n  from th e  p r e s s  
and th e  v a r io u s  a s s o c i a t i o n s .  D i f f i c u l t i e s  a r i s e  
when M in i s t e r s  w ish  to  change s e n te n c in g  p o l i c y  and 
m a in ta in  e i t h e r  t h a t  powers must be e x e r c i s e d  i n  a 
p a r t i c u l a r  way when th e  l e g i s l a t i o n  a l lo w s  a much 
w ide r  approach  o r  t h a t  t h e  s t a t u t e  a u th o r i s e s  a g r e a t e r  
s e n te n c in g  d i s c r e t i o n  th a n  i t  does i n  law .

P a r t i a l l y  suspended s e n te n c e s

At a M a g i s t r a t e s  A s s o c ia t io n  c o n fe re n c e  i n  1977 
th e  M in i s t e r  o f  S t a t e  a t  t h e  Home O f f ic e  d e s c r ib e d  
th e  new p a r t i a l l y  suspended p r i s o n  se n te n c e  41. P a r t  
o f  t h e  p r i s o n  se n te n c e  would be se rv ed  im m ed ia te ly  and 
p a r t  su spended . Mr. Brynmor John was co ncerned  t h a t  
p a r t i a l l y  suspended s e n te n c e s  m ight r e p l a c e  suspended  
p r i s o n  s e n te n c e s  i n s t e a d  o f  unsuspended  p r i s o n  s e n t 
e n ces :

" I  can no t say  c a t e g o r i c a l l y  t h a t  t h i s  
can n o t and w i l l  n o t  happen . I  can 
say  t h a t  i t  ought n o t  t o  happen. A l l  
th e  argum ent in  fa v o u r  o f  t h e  p a r t i a l l y  
suspended s e n te n c e  has been  on th e  
b a s i s  t h a t  t h e r e  a re  t im e s  when a c o u r t  
canno t p e rsu a d e  i t s e l f  a suspended 
p r i s o n  se n te n c e  would be an ad eq u a te  
p u n ish m en t, b u t  would be c o n te n t ,  i f  
t h e r e  were a h a lf -w a y  ho u se , t o  o r d e r  
su s p e n s io n  o f  p a r t  so t h a t ,  h av in g  
e x e r c i s e d  th e  d e t e r r e n t  e f f e c t  o f  a 
r e l a t i v e l y  s h o r t  p e r io d  i n  p r i s o n ,  
th e  o f f e n d e r  i s  r e l e a s e d  w ith  th e  s u s 
pended p o r t i o n  o f  th e  se n te n c e  a c t in g  
as a p o w e rfu l  i n c e n t i v e  t o  keep o u t  
o f  f u r t h e r  t r o u b l e . "

There  i s ,  however, no p a r a l l e l  p r o v i s io n  i n  t h e  1977
C r im in a l  Law Act c o r re sp o n d in g  t o  t h a t  in  th e  s t a t u t e
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on suspended s e n te n c e s  which p r o v id e s  t h a t  a suspended 
se n te n c e  s h a l l  n o t  be p a sse d  u n le s s  th e  ca se  ap p ea rs  
to  be one i n  which a se n te n c e  o f  im prisonm ent would be 
a p p r o p r i a te  in  th e  absence  o f  any power to  su sp end .
The M in i s t e r  im pressed  on m a g i s t r a t e s  th e  im po rtan ce  
o f  s u b je c t in g  th e  u se  o f  th e  new power to  a p r o v is o  
hav in g  no s t a t u t o r y  r e c o g n i t i o n ,  im p ly ing  t h a t  i f  a 
c o u r t  imposed a p a r t i a l l y  suspended p r i s o n  s e n te n c e  in  
c a s e s  where i t  would o th e rw is e  have imposed a suspended  
se n te n c e  i t  would be a c t in g  w rong ly . The speech  con
t a i n e d  th e  a ssum ption  t h a t  m a g i s t r a t e s  must e x e r c i s e  
t h e i r  s e n te n c in g  powers i n  acco rdan ce  w ith  a d v ic e  from 
government M in i s t e r s  and t h a t  th e  c o u r t s  w i l l  do so 
more s u c c e s s f u l l y  i f  i m p l i c i t  s e n te n c in g  p o l i c i e s  a re  
e x p la in e d  t o  them. T h is  d e t a i l e d  p o l i c y  i n t e r v e n t i o n  
by th e  e x e c u t iv e  w i th  th e  f u n c t io n s  o f  th e  j u d i c i a r y ,  
th ro u g h  such in fo rm a l  means a s  d e p a r tm e n ta l  p r e s s  
r e l e a s e s , " l e t t e r s  and c i r c u l a r s  on M i n i s t e r i a l  sp e e c h e s ,  
i s  p a r t i c u l a r l y  u n d e s i r a b l e  i f  i t  a p p ea rs  t o  ru n  con
t r a r y  to  e x p re s s  s t a t u t o r y  p r o v i s i o n s .

Community s e r v i c e

Community s e r v i c e  o r d e r s  were ad v oca ted  i n  P a r l 
iam ent on th e  b a s i s  t h a t  th e y  would r e s u l t  i n  few er 
p r i s o n  s e n te n c e s .  Once e n s h r in e d  in  l e g i s l a t i o n ,  th e  
M in i s t e r  announced t h a t  th e y  were in te n d e d  t o  be u sed  
o n ly  when th e  c o u r t  would o th e rw is e  have imposed a 
p r i s o n  s e n te n c e .  The s t a t u t e  does n o t  impose t h i s  
l i m i t a t i o n  and i t  was e x p r e s s ly  c o n s id e re d  and r e 
j e c t e d  by  th e  Wootton Committee which in t r o d u c e d  th e  
co n cep t  o f  community s e r v i c e .

Le era 1 a id

In  some i n s t a n c e s  c i r c u l a r s  a re  u sed  by th e  Home 
O f f ic e  n o t  t o  r e s t o r e  b u t  t o  o v e r r id e  l e g i s l a t i v e  
p o l i c y .  Guidance i n  C i r c u l a r  97 /7 8  was a t  v a r ia n c e  
w ith  a s t a t u t o r y  p r o v i s i o n  on th e  aw ard ing  o f  l e g a l
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a i d .  S e c t io n  29 o f  th e  1974 L egal Aid Act p ro v id e d  
t h a t :

"where a doubt a r i s e s  w he th er  a l e g a l  
a id  o rd e r  shou ld  be made f o r  th e  
g iv in g  o f  a id  to  any p e r s o n ,  th e  
doubt s h a l l  be r e s o lv e d  in  th e  
p e r s o n 's  f a v o u r . "

The c i r c u l a r  underm ined th e  a u t h o r i t y  o f  t h i s  s e c t i o n
by a sk in g  c l e r k s  to  j u s t i c e s  t o :

"en su re  t h a t  l e g a l  a id  i s  n o t  g ra n te d  
’ ' u n le s s  i t  i s  n e c e s s a r y ."

M a g i s t r a te s  were i n v i t e d  to  d i s r e g a r d  a c l e a r  s t a t u t o r y  
p r o v i s io n  t h a t  th e  d e fe n d a n t  must be g iv en  th e  b e n e f i t  
o f  th e  doubt and to  a p p ly  a c o n f l i c t i n g  n o n - s t a t u t o r y  
t e s t .  They fa c e d  th e  dilemma o f  w hether to  c o n t in u e  
s t r i c t l y  a p p ly in g  th e  o r i g i n a l  c la u s e  o r  t o  fo l lo w  cen
t r a l  gu idance  and u se  th e  new c r i t e r i a  s e t  o u t  i n  t h e  
c i r c u l a r .  Many c o u r t s  have adop ted  th e  l a t t e r  c o u rse  
and i n  th e  p ro c e s s  ig n o red  s e c t i o n  2 9 , i n d i c a t i n g  t h a t  
i n  some c irc u m s ta n c e s  g r e a t e r  w e igh t may be g iv en  to  
Home O ff ic e  gu idance  th a n  to  e x p re s s  s t a t u t o r y  p rov 
i s i o n s .  The p r a c t i c a l  e f f e c t  o f  C i r c u l a r  9 7 /7 8  was to  
amend an in c o n v e n ie n t  s t a t u t o r y  c la u s e  th ro u g h  non- 
P a r l ia m e n ta r y  means.

R e fe re n c e s  to  s p e n t  c o n v ic t io n s

C i r c u l a r  97 /7 8  on th e  aw ard ing  o f  l e g a l  a id  con
f l i c t e d  w ith  an e x i s t i n g  s t a t u t o r y  p r o v i s i o n .  The 
o r i g i n a l  p o l i c y  o f  t h e  l e g i s l a t u r e  on sp e n t  c o n v ic t 
io n s  d id  n o t  even re a c h  th e  s t a t u t e  book. A d r a f t  
p r o v i s i o n  t h a t  t h e r e  shou ld  be no r e f e r e n c e  t o  them 
i n  m a g i s t r a t e s '  c o u r t s  was r e p la c e d  by  a c i r c u l a r  
which had an e n t i r e l y  d i f f e r e n t  e f f e c t .  The 1974 
R e h a b i l i t a t i o n  o f  O ffe n d e rs  Act does n o t  as  a m a t te r  
o f  law app ly  t o  c r im in a l  p ro c e e d in g s  s in c e  i t  was 
d e c id ed  to  d e l e t e  a l l  r e f e r e n c e s  t o  them from c la u s e  
5 . I n s t e a d  t h e r e  was an u n d e r ta k in g  in  P a r l ia m e n t  
t h a t  t h e  Lord C h ie f  J u s t i c e  would i s s u e  a P r a c t i c e  
D i r e c t io n  c o n ce rn in g  r e f e re n c e s ,  t o  sp e n t  c o n v ic t io n s  
i n  Crown Court p ro c e e d in g s .  P a r t  IV o f  C i r c u l a r  9 8 /75
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a n t i c i p a t e d  t h i s  d i r e c t i o n  by g iv in g  i t s  own gu idance  
to  m a g i s t r a t e s '  c o u r t s .

By removing th e  a p p l i c a t i o n  o f  c la u s e  5 t o  c r im in a l  
p ro c e e d in g s  th e  l e g a l  re q u ire m e n t  t h a t  sp e n t  c o n v ic t io n s  
must n e v e r  be m entioned  u n d e r  any c irc u m s ta n c e s  i n  
m a g i s t r a t e s '  c o u r t s  was l o s t .  J u s t i c e s  have a d i s c r e 
t i o n  in  t h i s  m a t t e r  though  th e y  la c k  s u f f i c i e n t  l e g a l  
e x p e r ie n c e  and j u d i c i a l  knowledge to  e x e r c i s e  such a 
d i s c r e t i o n  s a t i s f a c t o r i l y .  D e le t in g  a l l  s t a t u t o r y  r e f 
e re n c e s  t o  th e  c r im in a l  c o u r t s  a b o l i s h e d  th e  c r u c i a l  
d i s t i n c t i o n  betw een p ro c e e d in g s  i n  m a g i s t r a t e s '  c o u r t s  
and Crown C o u r ts .  The d e c i s io n  to  u se  a c i r c u l a r  i n  
p la c e  o f  l e g i s l a t i o n  c o m p le te ly  changed th e  em ph as is .  
I n s t e a d  o f  th e  e x p l i c i t  ban  on m en tio n in g  sp e n t  con
v i c t i o n s  e n v isag e d  i n  th e  o r i g i n a l  b i l l ,  j u s t i c e s  now 
have t o  e x e r c i s e  a d i s c r e t i o n .  The i n i t i a l  p r i n c i p l e  
t h a t  m a g i s t r a t e s '  c o u r t s  were i l l - s u i t e d  t o  pe rfo rm  
t h i s  f u n c t io n  s u f f e r e d  a t  th e  hands o f  a d m i n i s t r a t i v e  
co n v en ien ce :

" I  d id  n o t  w ish  to  l a y  an even more 
complex amendment on to p  o f  a l l  th e  
o th e r  complex amendments which I  
had p u t  up b e fo r e  th e  Committee, 
and I  was an x io u s  t h a t  we shou ld  
p ro ceed  as  q u ic k ly  as  p o s s ib l e  i n  
o rd e r  t o  a l lo w  th e  B i l l  a s w i f t  
p a ssa g e  th ro u g h  P a r l i a m e n t . . . 1  have 
th o u g h t  i t  more c o n v e n ie n t  t h a t  we 
d e l e t e  from C lause  5 a l l  r e f e r e n c e  
to  c r im in a l  c o u r t s . " 42

Mr. Weitzman M.P. was unhappy abou t t h i s  a rran g em en t:
"A d m itte d ly ,  my ho n o u rab le  F r ie n d  
has  aimed a t  some s o r t  o f  compromise 
by  a r r a n g in g  t h a t  t h e r e  shou ld  be a 
p r a c t i c e  n o te  g iv en  by th e  Lord 
C h ie f  J u s t i c e ,  b u t  p r a c t i c e  n o te s  
may be a l t e r e d  from tim e to  t im e ,  
and i t  seems an u n s a t i s f a c t o r y  way 
t o  l e g i s l a t e  t o  d e c l a r e  t h a t  a p r o 
posed  p r o v i s i o n  sho u ld  now g iv e  way 
to  a p r a c t i c e  n o te  g iv en  by th e  
Lord C h ie f  J u s t i c e . "  4$

C i r c u l a r s  and P r a c t i c e  D i r e c t io n s  s u b s t i t u t e d  s t a t u t o r y
p r o v i s i o n s  and removed th e  c e r t a i n t y  and a c c o u n t a b i l i t y
p ro  v id e d  by P a r l i a m e n ta r y  l e g i s l a t i o n .  P o l i c y  on r e f -
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e re n c e s  to  sp e n t  c o n v ic t io n s  i n  th e  c o u r t s ,  r e c e n t l y  
c o n s id e re d  and fo rm u la te d  by th e  l e g i s l a t u r e ,  was 
d r a s t i c a l l y  changed in  th e  p r o c e s s .

C u s to d ia l  r i g h t s

The l a s t  example o f  a Home O f f ic e  c i r c u l a r  s e t t i n g  
ou t  a c o n t r a r y  p o l i c y  t o  t h a t  in te n d e d  by  P a r l ia m e n t  
co n ce rn s  th e  r i g h t  o f  a p e rso n  i n  c u s to d y  to  have some
one inform ed o f  h i s  a r r e s t .  The c la u s e  i n  th e  1977 
C r im in a l  Law B i l l  g iv in g  p e rs o n s  t h i s  u n q u a l i f i e d  
r i g h t  was added a g a i n s t  government ad v ic e  and opposed 
by th e  Home S e c r e t a r y .  To remove th e  r i s k  t h a t  un
amended th e  c la u s e  would add to  th e  d i f f i c u l t i e s  f a c e d  
by th e  p o l i c e  i n  d e a l in g  w ith  crim e and b r in g in g  
o f f e n d e r s  t o  j u s t i c e  th e  government p ro posed  t o  g iv e  a 
d i s c r e t i o n :

" th e  amendments have th e  e f f e c t  o f  
e n a b l in g  th e  p o l i c e  t o  d e la y  sen d in g  
th e  i n t i m a t i o n  i f  t h a t  i s  n e c e s s a ry  
in  th e  i n t e r e s t s  o f  th e  i n v e s t i g a t i o n ,  
p r e v e n t io n  o f  crim e o r  th e  a p p re h e n s io n  
o f  o f f e n d e r s . "  44

Home O f f ic e  C i r c u l a r  74 /78  gave th e  p o l i c e  g u idance  as
t o  how th e y  shou ld  e x e r c i s e  t h e i r  d i s c r e t i o n  i n  th e
p r o v i s o .  The Home S e c r e t a r y  was h ig h ly  sy m p a th e tic  to
t h e i r  p ro b lem s, i s s u i n g  a d v ic e  on how th e  r i g o u r s  o f
th e  s e c t i o n  co u ld  be m i t i g a t e d .

I n  a number o f  r e s p e c t s  t h e  gu idance  was in co n 
s i s t e n t  w i th  th e  im p re s s io n  g iv en  i n  th e  House o f  
Commons about how th e  d i s c r e t i o n  would be e x e r c i s e d .
The M in i s t e r  had r e a s s u r e d  M .P .-s  t h a t  t h e  s p i r i t  o f  
t h e  c la u s e  would be p r e s e rv e d  by l i s t i n g  narrow  c r i 
t e r i a  j u s t i f y i n g  a d e la y  i n  sen d in g  th e  i n t i m a t i o n  o f  
a r r e s t :

"The p o l i c e  c o u ld  be d e a l in g  w i th  a 
k id n a p p in g  c a s e .  They may have 
a r r e s t e d  one o f  th e  o f f e n d e r s  w i th 
o u t  r e c o v e r in g  th e  v ic t im  o r  b e in g  
aware o f  h i s  o r  h e r  w h e r e a b o u ts . . .
O ther examples a re  customs c a s e s  
and d rug  c a r r y i n g . "  45
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These a re  d i f f e r e n t  i n  n a tu r e  to  th e  s i t u a t i o n s  r e 
f e r r e d  to  in  th e  c i r c u l a r  as  j u s t i f y i n g  d e la y .  One 
i n s t a n c e  concerned  l a r g e  numbers o f  a r r e s t e d  f o o t b a l l  
h o o l ig a n s .  D elays in  th e s e  c a s e s  would n o t  a p p ea r  to  
h e lp  p re v e n t  c r im e , apprehend o f f e n d e r s  o r  f u r t h e r  
th e  i n v e s t i g a t i o n .  The c i r c u l a r  f a i l e d  t o  s t r e s s  
P a r l i a m e n t ' s  p r im a ry  co n ce rn  t h a t  young p e o p le  sho u ld  
be p r o t e c t e d .  I n s t e a d  i t  a c c e p te d  t h a t  p o l i c e  o f f i c e r s  
can n o t j u s t i f i a b l y  be sp a red  th e  t im e  to  make a long  
s e r i e s  o f  te le p h o n e  c a l l s .  Mr. P r i c e  M.P. had s a id  
t h a t  a b s o lu te  s a fe g u a rd s  shou ld  be g iv en  to  young 
o f f e n d e r s  even though th e s e  m ight h in d e r  th e  adm in i
s t r a t i o n  o f  j u s t i c e  b u t  th e  Home S e c r e t a r y  i n d i c a t e d  
l a t e r  t h a t  th e  a d m i n i s t r a t i o n  o f  j u s t i c e  m ight i t s e l f  
j u s t i f y  d e la y s .

Q u ite  d i f f e r e n t  c r i t e r i a  f o r  a j u s t i f i a b l e  d e la y  
in  comm unicating a r r e s t  were l a i d  down i n  th e  c i r c u l a r  
to  th o s e  su g g e s te d  i n  P a r l ia m e n t  and im p lie d  by th e  
s t a t u t o r y  s e c t i o n .  D elay was s t a t e d  to  be j u s t i f i e d  
when i t  was a d m i n i s t r a t i v e l y  n e c e s s a r y ,  even though  
u n r e l a t e d  to  th e  s u c c e s s  o f  th e  i n v e s t i g a t i o n .  However, 
i n  a h o s t i l e  House th e  Home S e c r e t a r y  had eased  th e  
p a ssa g e  o f  th e  p r o v i s o  by c o n f in in g  h i s  exam ples to  
th o s e  s i t u a t i o n s  where d e la y s  were c l e a r l y  n e c e s s a r y  
in  th e  i n t e r e s t s  o f  th e  c r im in a l  i n v e s t i g a t i o n ;

"What does one say  t o  a po licem an  
i n  a c a s e . . .w h e r e  th e  l i n k  w i th  
th e  a r r e s t e d  p e r s o n 's  w ife  m ight 
mean t h a t  weapons o r  d ru g s  co u ld  
be re c o v e re d ? "  4-5

A gain , t h e s e  a re  exam ples where l e t t i n g  th e  accused
in t i m a t e  h i s  w hereabou ts  would j e o p a r d i s e  f u r t h e r
c r im in a l  i n v e s t i g a t i o n s .  By c a r e f u l l y  s e l e c t i n g  h i s
i l l u s t r a t i o n s  th e  Home S e c r e t a r y  gave th e  House th e
im p re s s io n  t h a t  th e  p ro v is o  would o n ly  be used  i n
c a s e s  where th e  p e rs o n  to  be communicated was h im s e l f
l i k e l y  t o  be in v o lv e d  i n  su bseq uen t i n v e s t i g a t i o n s .
Those o c c a s io n s  where a d m i n i s t r a t i v e  conven ience  would
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j u s t i f y  d e la y s  were l e f t  t o  be e x p la in e d  in  th e  r e l a t i v e  
o b s c u r i t y  o f  a d e p a r tm e n ta l  c i r c u l a r  s e n t  o n ly  t o  th e  
p o l i c e .  Once th e  p ro v is o  was s a f e l y  e n a c te d  C i r c u l a r  
74 /78  was i s s u e d  c o n ta in in g  gu idance  p o s s ib l y  a g a i n s t  
th e  p ro p e r  obse rvance  o f  th e  s e c t i o n  and c e r t a i n l y  n o t  
r e f le c t in g  th e  s p i r i t  o f  th e  l e g i s l a t i o n  which i t  p u r 
p o r t e d  t o  e x p la in .

B a i l

The p re v io u s  exam ples o f  Home O f f ic e  c i r c u l a r s  
were a l l  concerned  w ith  s t a t u t e s  a l r e a d y  i n  f o r c e .  
D ep artm en ta l  gu idance  i s  a l s o  g iv en  pend ing  l e g i s l 
a t i o n  to  p re p a re  c o u r t s  f o r  th e  fo r th co m in g  changes 
and in  th e  meantime encourage  them to  adop t th e  new 
g e n e ra l  p r i n c i p l e s .  C i r c u l a r  155/75  shows how th e  
c e n t r e  may on th e s e  o c c a s io n s  be c a r e l e s s  abou t th e  
s t a t e  o f  t h e  e x i s t i n g  law .

The Home S e c r e t a r y  n o t i f i e d  th e  c o u r t s ,  t h e  p ro 
b a t i o n  s e r v i c e  and th e  p o l i c e  o f  h i s  i n t e n t i o n  to  
in t r o d u c e  l e g i s l a t i o n  re fo rm in g  th e  law on b a i l  which 
would c r e a t e  s t a t u t o r y  p resu m p tio n  i n  f a v o u r  o f  g r a n t in g  
b a i l  and r e q u i r e  c o u r t s  t o  g iv e  re a s o n s  f o r  r e f u s a l  i n  
a l l  c a s e s .  The c i r c u l a r  was in te n d e d  to  prom ote a more 
l i b e r a l  approach  t o  b a i l  a p p l i c a t i o n s  and u rg ed  mag
i s t r a t e s  to  adop t a prim a f a c i e  p resu m p tio n  i n  fa v o u r  
b e f o r e  l e g i s l a t i o n  making t h i s  s t a t u t o r y  was e n a c te d .  
A t t e n t io n  was drawn to  th e  " th r e e  e s t a b l i s h e d  re a s o n s "  
f o r  th e  r e f u s a l  o f  b a i l  and u n l e s s  one o f  th e s e  was 
s a t i s f i e d  th e  c i r c u l a r  recommended t h a t  b a i l  shou ld  n o t  
be r e f u s e d .  D e s c r ib in g  th e  re a s o n s  as e s t a b l i s h e d  o v e r
s t a t e s  t h e i r  l e g a l  a u t h o r i t y  s in c e  th e y  do n o t  ap p ea r  
i n  A rchbold o r  any o th e r  s ta n d a rd  c r im in a l  law work.
The C rim in a l  J u r i s d i c t i o n  o f  M a g i s t r a te s  comments:

"On no o t h e r  s u b je c t  so im p o r ta n t ly  
a f f e c t i n g  th e  l i b e r t y  o f  th e  s u b j e c t  
i s  t h e r e  such a p a u c i ty  o f  a u t h o r i t y  
a s  b a i l . "  47
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The f i n a l  two examples o f  th e  Home O f f i c e ' s  
p ro m o tio n a l  approach  a re  n o t  concerned  w ith  s p e c i f i c  
P a r l i a m e n ta r y  l e g i s l a t i o n  h u t  d em o n s tra te  th e  d e p a r t 
m e n t 's  d e te rm in a t io n  to  g iv e  p o l i c y  gu idance  and 
ad v ic e  o f  a g e n e r a l  n a t u r e .

R e p o r ts  on accused  p e rs o n s

A m ajor change o f  p o l i c y  on th e  a l l o c a t i o n  o f  
s e n te n c in g  f u n c t io n s  i n  m a g i s t r a t e s '  c o u r t s  was b ro u g h t  
abou t by two c i r c u l a r s  which su g g e s te d  t h a t  p r o b a t io n  
o f f i c e r s  shou ld  g iv e  t h e i r  a sse ssm en t o f  th e  o f f e n d e r ' s  
l i k e l y  re sp o n se  t o  v a r io u s  forms o f  t r e a tm e n t  and t h a t  
e x p e r ie n c e d  o f f i c e r s  shou ld  make p a r t i c u l a r  s e n te n c in g  
recom m endations. C i r c u l a r  59/?d  s t a t e d  t h a t  when 
p r e p a r in g  s o c i a l  e n q u iry  r e p o r t s  p r o b a t io n  o f f i c e r s  
sh o u ld ,  s u b je c t  t o  th e  w ishes  o f  th e  c o u r t  and i f  
t h e i r  knowledge and e x p e r ie n c e  en ab le  them to  do so ,  
g iv e  t h e i r  a sse ssm en t  o f  th e  l i k e l y  re sp o n se  o f  th e  
o f f e n d e r  t o  o th e r  form s o f  t r e a tm e n t  b e s id e s  p ro 
b a t i o n .  C i r c u l a r  194/74  went a s ta g e  f u r t h e r :

" i f  an e x p e r ie n c e d  p r o b a t io n  o f f i c e r  
f e e l s  a b le  to  make a s p e c i f i c  r e 
commendation i n  fa v o u r  o f  ( o r  
a g a i n s t )  any p a r t i c u l a r  form o f  
d e c i s io n  b e in g  re a c h e d ,  he shou ld  
s t a t e  i t  c l e a r l y  i n  h i s  r e p o r t . "

A new em phasis was p la c e d  on th e  work o f  th e  p r o b a t io n  
o f f i c e r  who was e x p ec te d  t o  adop t a more g e n e r a l  and 
a c t i v e  s e n te n c in g  r o l e .  The c i r c u l a r s  c o n t r i b u t e d  to  
a s h i f t  i n  s e n te n c in g  i n i t i a t i v e  away from l a y  mag
i s t r a t e s  t o  p r o f e s s i o n a l  o f f i c e r s .

A ttend an ce  c e n t r e s

C i r c u l a r s  155/77 and 95 /78  d e a l t  w ith  th e  u se  o f  
a t te n d a n c e  c e n t r e s  f o r  j u v e n i l e s  found g u i l t y  o f  
o f f e n c e s  committed a t  f o o t b a l l  m atch es . Though i s s u e d  
w i th in  th e  space  o f  a y e a r  th e y  r e v e a l  a c o n s id e r a b le  
a l t e r a t i o n  o f  s e n te n c in g  p o l i c y .  The f i r s t  c i r c u l a r .  
A ttendan ce  C e n tr e s ,  acknowledged t h a t  as  t h e  c e n t r e s
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o n ly  open on S a tu rd a y s  th e y  a re  a p a r t i c u l a r l y  u s e f u l
s a n c t io n  a g a in s t  f o o t b a l l  h o o lig a n ism  and encouraged
t h e i r  u se  f o r  t h i s  p u rp o se ;

" a t te n d a n c e  c e n t r e s  shou ld  be made 
more w id e ly  a v a i l a b l e  to  a l l  c o u r t s . "

The su bseq uen t c i r c u l a r ,  E x p er im en ta l  Use o f  J u n io r  
A ttendan ce  C e n tre s  f o r  17 and 18 Year Old Male O ff
e n d e r s ,  added new r e s e r v a t i o n s ;

"A ttendance  c e n t r e s  sho u ld  n o t  be 
re g a rd e d  s im p ly  as  a c o n v e n ie n t  
method o f  d e a l in g  w ith  f o o t b a l l  
h o o l ig a n s .  The c e n t r e s  a re  most 
e f f e c t i v e  f o r  th e  p e t t y  o f f e n d e r  
w ith  no h i s t o r y  o f  v io le n c e  and 
i f  u n r u ly  o r  r e c i d i v i s t  o f f e n d e r s  
a re  s e n t  t o  them th e y  cou ld  ad
v e r s e l y  a f f e c t  th e  e s t a b l i s h e d  regim e 
o f  a c e n t r e  and p la c e  th e  system  i n  
j e o p a r d y . "

B efo re  l e a v in g  t h i s  a r e a  o f  s tu d y  i t  i s  w orth  
n o t in g  t h a t  Home O f f ic e  c i r c u l a r s  a re  a d d re sse d  to  
th e  c o u r t  a d m i n i s t r a t o r s  and n o t  th e  m a g i s t r a t e s  
th e m s e lv e s .  The in f o r m a t io n  may n o t  be g iv en  to  th e  
j u s t i c e s .  While d e s c r i b i n g  C i r c u l a r  155/75  on b a i l  
a t  a M a g is t r a t e s  A s s o c ia t io n  m ee ting  th e  Home S e c re 
t a r y ,  Mr. Roy J e n k in s ,  commented t h a t  few m a g i s t r a t e s  
e v e r  see  c i r c u l a r s  in te n d e d  f o r  t h e i r  g u id an ce ;

"though w he th er  th e  f a u l t  f o r  t h i s  
i s  t h e i r s  o r  l i e s  e lsew h ere  we do 
n o t  know. And w h ile  th e  c l e r k  to  
th e  j u s t i c e s  w i l l  c e r t a i n l y  have 
seen  and w i l l  p ro b a b ly  have re a d  
and abso rbed  th e s e  com m unications 
from on h ig h ,  th e  same canno t be 
assumed o f  a l l  c o u r t  c l e r k s .  I t  
t h e r e f o r e  behoves c o u r t  p r a c t i t 
i o n e r s ,  who may on any day be c a l l e d  
upon t o  a p p ly  f o r  b a i l  on b e h a l f  o f  
a c l i e n t  when t h i s  i s  opposed by 
th e  p o l i c e ,  to  a c q u a in t  th em se lv e s  
o f  t h e  im p o r ta n t  a d v ic e  t o  th e  c o u r t s  
on t h i s  m a t t e r  which th e  c i r c u l a r  
c o n t a i n s ."

C i r c u l a r s  p ro v id e  an im p o r ta n t ,  i f  n o t  p e r f e c t ,  system  
o f  comm unication betw een th e  e x e c u t iv e  and th e  ju d 
i c i a r y  b u t  t h i s  so u rc e  o f  c e n t r a l  gu idance  i s  g e n e r a l l y  
u n a v a i l a b l e  t o  th e  h ig h e r  c o u r t s .  Crown C o u rts  do n o t
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r e c e iv e  Home O ff ic e  c i r c u l a r s  and o f t e n  a c t  i n  com plete  
ig n o ra n c e  of r e c e n t  government s e n te n c in g  p o l i c i e s .
T h is  l a c k  o f  comm unication has r e s u l t e d  i n  i n c o n s i s 
t e n t  t r e a tm e n t  betw een th e  low er and h ig h e r  c o u r t s  48.

P a r t  Four C i r c u l a r s  and s o c i a l  s e c u r i t y  law

S upplem entary  b e n e f i t s

D i s c r e t i o n  i s  an e s s e n t i a l  e lem ent o f  th e  su p p le 
m en tary  b e n e f i t s  scheme. S ince  th e  o r i g i n a l  l e g i s 
l a t i o n  f a i l e d  to  l a y  down any g e n e ra l  s t a n d a rd s  w i th in  
which o f f i c i a l s  must o p e ra te  th e  d i s c r e t i o n  c o n fe r r e d  
on them was a wide one . However, i t s  scope has been  
c o n f in e d  by a d m i n i s t r a t i v e  codes i n  c i r c u l a r s  i n s t r u 
c t i n g  t r i b u n a l s  as  to  how t h i s  d i s c r e t i o n  sho u ld  be 
e x e r c i s e d .  In  th e  absence  o f  o th e r  s t a t u t o r y  gu idance  
th e s e  p o l i c i e s  have i n  p r a c t i c e  developed  i n t o  f i rm  
b in d in g  r u l e s  s in c e  i t  was re c o g n is e d  t h a t  th e  o n ly  
way to  ach iev e  th e  r e q u i r e d  u n i f o r m i ty  th ro u g h o u t  th e  
sys tem  was t o  a p p ly  th e  p o l i c i e s  r i g o r o u s l y  and con
s i s t e n t l y .

In  R. V .  West London Supplem entary  B e n e f i t  Appeal 
T r ib u n a l ,  ex p a r t e  Wyatt th e  D iv i s io n a l  C ourt h e ld  
t h a t  t h e  S upp lem entary  B e n e f i t s  Commission had an 
o v e r r i d i n g  d i s c r e t i o n  u n d e r  p a ra g ra p h  4 ( 1 ) o f  Sch
e d u le  1 o f  th e  1976 S upp lem entary  B e n e f i t s  Act t o  pay 
an e x c e p t io n a l  c i r c u m s ta n c e s  a d d i t i o n  to  meet m ed ica l  
r e q u i re m e n ts  4 9 . The S .B .C . b e l i e v e d  t h a t  t h i s  
d e c i s i o n  was c o n t r a r y  to  th e  o b j e c t i v e s  o f  t h e  l e g i s 
l a t i o n .  The p r i n c i p a l  pu rpose  o f  s e c t i o n  1 (5 )  was 
t o  p re v e n t  o v e r la p p in g  w ith  s e r v i c e s  p ro v id e d  by th e  
N a t io n a l  H e a l th  S e r v i c e .  S e c t io n  6 o f  th e  M in is t r y  o f  
S o c i a l  S e c u r i t y  Act had p ro v id e d  in  1966 t h a t  c e r t a i n  
r e q u i re m e n ts  o f  a m ed ica l  n a tu r e  co u ld  be met by th e  
su p p lem en ta ry  b e n e f i t s  scheme b u t  th e  1975 N a t io n a l  
H e a l th  S e rv ic e  R e o rg a n is a t io n  Act amended t h i s  so t h a t  
a l l  r e q u ire m e n ts  o f  a m ed ica l  n a tu r e  were to  be met by
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th e  h e a l t h  s e r v i c e .  F o llo w in g  Wyatt i t  ap p ea red  to  
th e  government t h a t  d i s c r e t i o n a r y  E.G.A. payments 
m ight be made i n  o t h e r  c i r c u m s ta n c e s  p rim a f a c i e  
f a l l i n g  o u t s id e  th e  supp lem en ta ry  b e n e f i t s  scheme.

The Departm ent o f  H e a l th  and S o c ia l  S e c u r i t y  
q u ic k ly  responded  by c i r c u l a t i n g  a s ta te m e n t  to  
S .B .A .T . chairm en h e a v i ly  c r i t i c i s i n g  th e  d e c i s i o n .  
T h is  was in te n d e d  to  p re v e n t  them w iden ing  th e  
c i r c u m s ta n c e s  i n  which th e y  would c o n s id e r  a l lo w in g  
an E .G .A .;

"The Commission a re  anx ious  t h a t  th e  
q u e s t io n  shou ld  be re-exam ined  i n  
th e  C ourt o f  Appeal w ith  a view to  
r e - e s t a b l i s h i n g  th e  lo n g -a c c e p te d  
i n t e r p r e t a t i o n . . . t h e  Commission w i l l  
be s e e k in g  an o p p o r tu n i ty  to  have 
th e  C ourt o f  Appeal c o n s id e r  th e  
m a t te r  o f  i t s  power t o  make E.G.A. s 
f o r  m ed ica l  r e q u i r e m e n ts ."

In  th e  meantime th e  s ta te m e n t  sough t to  p e rsu ad e  
t r i b u n a l  chairm en n o t  t o  adop t th e  new b ro ad  approach  
by r e s t r i c t i v e l y  d e f in in g  th e  c i r c u m s ta n c e s  i n  which 
E.G.A. s sh o u ld  be made. Only i n  th e  v e ry  r a r e s t  o f  
c a s e s  shou ld  th e  d i s c r e t i o n ,  r e v e a le d  to  e x i s t  by 
J u s t i c e  May, be e x e r c i s e d .  The c i r c u l a r  c o n ta in e d  a 
l e n g th y  s ta te m e n t  abou t th e  p ro p e r  p o l i c y  b a s i s  o f  
th e  Commission. The d e c i s io n  had been in f lu e n c e d  by 
th e  j u d g e 's  view t h a t  th e  S .B .C . was th e  u l t i m a t e  
so u rc e  o f  f i n a n c i a l  a s s i s t a n c e  to  th e  o r d in a r y  c i t i 
zen;

" ( th e  S .B .C . a c c e p t )  t h a t  th e y  a re  
an agency o f  l a s t  r e s o r t .  But th e y  
do n o t  a c c e p t  t h a t  a n y th in g  which 
c o s t s  c la im a n ts  money i s  th e  con
c e rn  e x c l u s i v e l y  o f  th e  Commission, 
o r  t h a t  whenever a n o th e r  so u rc e  o f  
h e lp  has f a i l e d  to  p ro v id e  i t ,  th e  
Commission sh ou ld  n e c e s s a r i l y  h e lp  
. . . t h e  Commission would n o t  w ish  to  
e x e r c i s e  t h e i r  d i s c r e t i o n  so as  to  
make a v a i l a b l e  to  t h e i r  c la im a n ts  
p r i v a t e  m ed ica l  t r e a tm e n t  o r  f a c i l 
i t i e s  when t h e r e  i s  a f r e e  compre
h e n s iv e  N .H .S. a v a i l a b l e  to  th e  
p o p u la t io n  as a w h o l e . . . ( t o  do so) 
would be to  d i s c r im i n a t e  u n re a so n -
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a b ly  i n  fa v o u r  o f  t h e i r  c la im a n ts  and 
would be a m isuse o f  p u b l ic  fu n d s ."

There i s  no fo rm al system  f o r  in fo rm in g  S .B .A .T . 
chairm en o f  j u d i c i a l  d e c i s i o n s .  I n s t e a d ,  t r a n s c r i p t s  
a re  c i r c u l a t e d  accompanied by e x p la n a t io n s  and c r i 
t i c i s m s .  T h is  u se  o f  c i r c u l a r s  t o  n u l l i f y  th e  e f f e c t s  
o f  c a se  law a p p e a rs  to  c h a l le n g e  th e  a u t h o r i t y  o f  th e  
c o u r t s  and t h r e a t e n  th e  independence  o f  th e  t r i b u n a l s .  
A lthough th e  D .H .S .S . c o n s id e re d  t h a t  c e r t a i n  s t a t 
u t o r y  p r o v i s io n s  had been  m is in t e r p r e t e d  by th e  c o u r t s ,  
i t  was r e l u c t a n t  to  in t r o d u c e  f u r t h e r  c l a r i f y i n g  
amending l e g i s l a t i o n  and chose t o  s u b s t i t u t e  a d e p a r t 
m en ta l s ta te m e n t  to  r e s t a t e  th e  e x i s t i n g  law and 
in t r o d u c e  new p o l i c y .  The p r a c t i c a l  e f f e c t  o f  t h i s  
c i r c u l a r  was to  r e v e r s e  an u n fa v o u ra b le  j u d i c i a l  
d e c i s i o n .

M edica l ev idence

The law g o v e rn in g  th e  i s s u i n g  o f  d o c t o r s '  n o t i c e s  
to  t h e i r  p a t i e n t s  t h a t  th e y  shou ld  r e f r a i n  from work 
i s  c o n ta in e d  in  th e  1976 S o c ia l  S e c u r i t y  (M edica l Ev
id e n c e )  R e g u la t io n s .  An e x p la n a to ry  b o o k l e t .  M edical 
Evidence  f o r  S o c i a l  S e c u r i t y  P u rpo ses  -  Guidance f o r  
G enera l  M edical P r a c t i t i o n e r s ,  was d i s t r i b u t e d  w i th  a 
h e a l t h  s e r v i c e  c i r c u l a r  i n  F eb ru a ry  1979 and gave 
d o c to r s  a d v ic e  c o n c e rn in g  th e  i n t e r p r e t a t i o n  o f  s t a t 
u t o r y  te rm s ,  such as  " i n c a p a c i t y  f o r  work" 50 . A lthough 
G .P. s have no l e g a l  t r a i n i n g  th e y  a re  r e q u i r e d  to  
d e te rm in e  d i f f i c u l t  l e g a l  q u e s t io n s  and t h e r e  i s  no 
s u g g e s t io n  i n  th e  b o o k le t  t h a t  when in  doubt th e y  
sh o u ld  d e c id e  i n  fa v o u r  o f  th e  p a t i e n t .  M oreover, 
d o c to r s  a re  i n s t r u c t e d  to  g ive  a s ta te m e n t  o n ly  i f  th e  
p a t i e n t  i s  " d e f i n i t e l y  u n a b le  to  w ork", a s t r i c t e r  
t e s t  th a n  t h a t  c o n ta in e d  in  S . I .  No. 615. I n s t e a d  o f  
g e n e r a l  gu idance  on th e  meaning o f  " i n c a p a c i t y  f o r  
w ork", new n o n - s t a t u t o r y  c r i t e r i a  a re  p ro v id e d  which 
go f u r t h e r  th a n  th e  t e s t  l a i d  down by P a r l i a m e n t .
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The p ro c e d u re  f o r  a d ju d i c a t in g  d i s p u te s  i s  n o t  e x p la in 
ed . In  th e  m a jo r i ty  o f  c a se s  th e  d o c t o r ' s  i n t e r p r e 
t a t i o n  i s  u l t i m a t e l y  th e  c r u c i a l  f a c t o r  and y e t  th e  
b o o k le t  r e p r e s e n t s  th e  on ly  ad v ice  th e s e  n o n - j u d i c i a l  
a u t h o r i t i e s  r e c e iv e  on how to  i n t e r p r e t  th e  s t a t u t o r y  
p r o v i s i o n s .
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CHAPTER THREE LOCAL AUTHORITIES

L oca l a u t h o r i t i e s  a re  th e  most s i g n i f i c a n t  
r e c i p i e n t s  o f  c i r c u l a r s .  A lthough t h i s  c h a p te r  
c o n c e n t r a t e s  on i n t e r n a l  s t r u c t u r e s  and p ro c e d u re s  
a f f e c t i n g  th e  i n t e r p r e t a t i o n  and im p le m e n ta t io n  of 
c e n t r a l  g u id an c e ,  th e  f i r s t  p a r t  b r i e f l y  c o n s id e r s  
th e  i n t e r a c t i o n  o f  su r ro u n d in g  p o l i t i c a l  and 
dem ographic f a c t o r s .  While n o t  a t te m p t in g  to  be 
e x h a u s t i v e ,  t h i s  i n t r o d u c t i o n  p ro v id e s  an i n d i 
c a t i o n  o f  th e  w ide r  c o n te x t  i n  which c i r c u l a r s  
o p e ra te  and shows t h a t  d e p a r tm e n ta l  a d v ice  r e p r e 
s e n t s  o n ly  one o f  many com peting and o f t e n  c o n f l i c t 
in g  f o r c e s  which c o n t r i v e  to  in f lu e n c e  th e  c o u rse  o f  
l o c a l  government a c t i v i t y .

P a r t  One The c e n t r a l  depar tm en t as p r e s s u r e  group

The id e a  t h a t  l o c a l  a u t h o r i t i e s  a re  mere a g e n ts  
o f  c e n t r a l  government emerged from a t r a d i t i o n  of 
s tu d y  which re g a rd e d  th e  l o c a l  b o d ie s  p r i m a r i l y  as 
o n ly  one c o n s t i t u e n t  p a r t  o f an o v e r a l l  n a t i o n a l  
p o l i t i c a l  and a d m i n i s t r a t i v e  system  r a t h e r  th a n  as 
com plete  o r g a n i s a t i o n s  i n  th e m se lv e s .  By a n a ly s in g  
l o c a l  a u t h o r i t i e s  from th e  v iew p o in t  o f  c e n t r a l  
government a lo n e ,  a d i s p r o p o r t i o n a t e  em phasis was 
p la c e d  on th e  im p o rtan ce  o f  fo rm al l e g a l  c o n t r o l s  
and l i t t l e  a t te m p t  was made to  examine how s i g n i f i 
c a n t  and e f f e c t i v e  t h e s e  were i n  p r a c t i c e  o r  to  
d i s c o v e r  w h e ther  more im p o r ta n t  in fo rm a l  p r a c t i c e s  
were o p e r a t i n g .  An o v e r r id in g  conce rn  w ith  c e n t r a l  
p r o c e s s e s  f a i l e d  to  p ro v id e  an u n d e rs ta n d in g  o f  
i n t e r p r e t a t i o n  and a d m i n i s t r a t i o n  a t  th e  l o c a l  
l e v e l .

T h is  t r a d i t i o n a l  approach  to  c e n t r a l - l o c a l  r e 
l a t i o n s  has  now been  r e v e r s e d  and th e  l o c a l  a u th 
o r i t i e s  form th e  s t a r t i n g  p o in t  f o r  most modern 
s t u d i e s .  L e g a l i s t i c  g e n e r a l i s a t i o n s  have been  aban
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doned in  fa v o u r  o f  a method which t a k e s  i n to  accoun t 
th e  un iq ue  n a tu r e  o f  each l o c a l  a u t h o r i t y  and th e  
many d i f f e r e n c e s  which e x i s t  betw een them. Local 
government i s  seen  as c o m p ris in g  a number o f  s e p a r a te  
and s e l f - c o n t a i n e d  p o l i t i c a l  and a d m i n i s t r a t i v e  
sy s te m s .  C e n t r a l  in f lu e n c e  has been  r e - e v a lu e d  and 
found to  be n o t  as e f f e c t i v e  as had once been 
th o u g h t .  L ocal a u t h o r i t i e s  a re  n o t  p a s s iv e  i n s t r u 
ments w ie ld e d  by th e  c e n t r e  to  c a r r y  ou t i t s  w ish e s .  
R a th e r ,  th e y  have proved  a b le  and w i l l i n g  to  r e s i s t  
e x p l i c i t  d i r e c t i v e s  and p o l i c i e s  coming from th e  
c e n t r a l  d e p a r tm e n ts .

V a r ia t io n s  in  l o c a l  p r a c t i c e  a re  most pronounced 
in  r e l a t i o n  to  c i r c u l a r s  and t r e a t i n g  a u t h o r i t i e s  as 
u n iq u e  p o l i t i c a l  sys tem s i s  p a r t i c u l a r l y  a p p r o p r i a te  
f o r  s tu d y in g  t h e i r  r e s p o n s e .  A dvisory  c i r c u l a r s  
u s u a l l y  le a v e  scope f o r  a wide range  o f  a c t i o n ,  de
p en d in g  on th e  p o l i t i c a l  c o n t r o l  o f  th e  c o u n c i l ,  
i t s  i n t e r n a l  p ro c e d u re s  and th e  en v iro n m en ta l  f e a t u r e s  
o f  th e  a re a  i t  s e r v e s .  R eg ion a l  r a t h e r  th a n  n a t i o n a l  
c o n d i t i o n s  g e n e r a l l y  have th e  g r e a t e s t  e f f e c t  on 
l o c a l  b e h a v io u r .  A lthough c e n t r a l  government may 
o c c a s i o n a l l y  e x e r t  a s t r o n g  i n f lu e n c e ,  e s p e c i a l l y  
when f i n a n c i a l  and l e g a l  s a n c t io n s  a re  a v a i l a b l e ,  i t  
rem a in s  e s s e n t i a l l y  a rem ote  p r e s s u r e  group which 
n o rm a l ly  l i e s  a t  t h e  p e r ip h e r y  and n o t  th e  c e n t r e  o f  
l o c a l  conce rn  and a f f a i r s .  P o l i c y  c h o ic e s  a re  
m o s t ly  f i x e d  by r e g i o n a l  r a t h e r  th a n  n a t i o n a l  f o r c e s  
and i t  i s  th e s e  l o c a l  c o n d i t io n s  which p re d e te rm in e  
th e  ran ge  o f  o p t io n s  open to  th e  a u t h o r i t y .  C l a s s i 
f y in g  government d e p a r tm e n ts  as lo b b y in g  p r e s s u r e  
g roups a c t s  as a rem in d er  t h a t  l o c a l  a u t h o r i t i e s  
a re  in d ep e n d en t  sy s te m s , re sp o n d in g  to  l o c a l  i n  
a d d i t i o n  to  n a t i o n a l  p r e s s u r e s  and n o t  m ere ly  th e  
a g e n ts  o f  c e n t r a l  governm ent. D epartm en ta l a d v ice  
form s o n ly  one o f  many com peting i n f lu e n c e s  on l o c a l  
d e c is io n -m a k in g  p r o c e s s e s .
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The n a tu r e  o f  a c t io n  ta k e n  i n  re sp o n se  to  ad
v i s o r y  c i r c u l a r s  i s  l a r g e l y  d e te rm in ed  by l o c a l  
s e l f - i n t e r e s t  and gu idance  p r e s e n t in g  a c o n f l i c t i n g  
n a t i o n a l  i n t e r e s t  i s  l i k e l y  to  be ig n o re d .  S ince  
a u t h o r i t i e s  owe g r e a t e s t  a l l e g i a n c e  to  t h e i r  own 
e l e c t o r a t e s  and n o t  th e  n a t i o n a l  governm ent, c e n t r a l  
p o l i c y  ad v ic e  w i l l  n o t  be adopted  u n le s s  i t  commands 
p o l i t i c a l  su p p o r t  from th e  l o c a l  r u l i n g  p a r t y .  In  
h i s  Memorandum o f - D is s e n t  to  th e  R eport o f  th e  Royal 
Commission on L ocal Government i n  E ng land , Derek 
S e n io r  s t a t e d  t h a t  l o c a l  government has a g e n e r a l  
r e s p o n s i b i l i t y  f o r  th e  com m unities i t  r e p r e s e n t s :

" in  d i s c h a r g in g  i t s  s t a t u t o r y  
d u t i e s  i t  must p u t  th e  g e n e ra l  
w e l l - b e in g  o f  th e  l o c a l  community 
b e fo r e  th e  s e c t i o n a l  i n t e r e s t  o f  
th e  c e n t r a l  government t h a t  i s  
n a t i o n a l l y  r e s p o n s ib l e  f o r  th e  
f u n c t io n s  c o n c e rn e d ."  1

The h o u s in g  com m ittee chairm an o f  an o u te r  London
borough t o l d  me t h a t  r e p o r t s  from o f f i c e r s  always g»Ve
p r i o r i t y  to l o c a l  i n t e r e s t s  and em phasis i s  p la c e d
on th e  r e g i o n a l  im p l i c a t i o n s  o f  th e  c i r c u l a r  and
i t s  l i k e l y  e f f e c t s  on th e  l o c a l  h o u s ing  s i t u a t i o n .
He added t h a t  th e  m e r i t s  o f  n a t i o n a l  p o l i c y  a re  n o t
judged  and a c te d  on in  i s o l a t i o n  b u t  i n t e r p r e t e d  in
te rm s  o f  i t s  r e l e v a n c e  and a p p l i c a t i o n  t o  l o c a l
c o n d i t i o n s .  L oca l a u t h o r i t i e s  have always had th e
o p p o r tu n i ty  t o  bend c e n t r a l  d i r e c t i v e s  to  l o c a l
a d v a n ta g e .  B. M i l l e r  has  w r i t t e n  t h a t  a l th o u g h  th e
n a t i o n a l  government may l a y  down p o l ic y :

" i t  i s  i n  th e  t w i s t s  and emphases 
which c o u n c i l s  g iv e  to  c e n t r a l  
p o l i c i e s ,  and th e  deg ree  o r  co
o p e r a t io n  o r  u n w i l l in g n e s s  which 
th e y  show, t h a t  t h e i r  own power 
l i e s .  They do n o t  have th e  p a p e r  
g u a ra n te e s  o f  l o c a l  s o v e r e ig n ty  
which s t a t e s  i n  a f e d e r a l  system  
p o s s e s s ,  b u t  th e y  have some o f  
th e  r e a l i t y  o f  power which comes 
from b e in g  on th e  s p o t ,  knowing 
th e  s p e c i a l  q u a l i t i e s  and demands 
o f  th e  l o c a l  p eo p le  and b e in g  
c o s t l y  and d i f f i c u l t  to  r e p la c e
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i f  th e  c e n t r a l  government f i n d s  
them u n s a t i s f a c t o r y . "  2

The r e s t  o f  t h i s  c h a p te r  c o n s id e r s  l o c a l  a u th 
o r i t i e s '  i n t e r n a l  s t r u c t u r e s  and p ro c e d u re s  r e l a t i n g  
to  th e  i n t e r p r e t a t i o n  and a d m in i s t r a t io n  o f  c e n t r a l  
c i r c u l a r s .  D i f f e r i n g  id e a s  about t h e i r  n a tu r e  among 
o f f i c e r s  and c o u n c i l  members means t h a t  c i r c u l a r s  
fo l lo w  many p a th s .  These wide v a r i a t i o n s  in  p r a c t i c e  
a re  p a r t l y  e x p la in e d  by th e  in fo r m a l ,  u n s y s te m a t ic  
and d iv e r s e  c h a r a c t e r i s t i c s  o f  such in s t r u m e n t s .  
Between a u t h o r i t i e s  th e  same c i r c u l a r  may be r e g a r d 
ed as  a m a t t e r  o f  a d m i n i s t r a t io n  t o  be im plemented 
by th e  o f f i c e r s ,  a s  a m a t te r  o f  p o l i c y  to  be d e a l t  
w i th  by th e  members i n  comm ittee o r  as a fo rm al l e g a l  
document t o  be i n t e r p r e t e d  by th e  c o u n c i l ' s  la w y e rs .  
Even w i th in  a s i n g l e  a u t h o r i t y ,  s i m i l a r  c o n s e c u t iv e  
c i r c u l a r s  may be t r e a t e d  q u i t e  d i f f e r e n t l y  s in c e  
t h e r e  t e n d s  t o  be no s ta n d a rd  p ro c e d u re .

P a r t  Two I n t e r p r e t a t i o n  and th e  r o l e  o f  law yers

While some a u t h o r i t i e s  r e l y  h e a v i ly  on law yers  
to  su p p ly  l e g a l  a d v ic e  on th e  i n t e r p r e t a t i o n  o f  
c i r c u l a r s  chang ing  th e  law , a number o f  h ousing  
o f f i c e r s  s t a t e d  t h a t  th e y  were com petent to  i n t e r 
p r e t  them s u f f i c i e n t l y  a c c u r a t e l y  f o r  th e  p u rp o se s  
o f  im p le m e n ta t io n .  R e je c t in g  th e  l e g a l i s t i c  ap p ro ach , 
t h e s e  o f f i c e r s  c h a r a c t e r i s e d  c i r c u l a r s  as  in s t r u m e n ts  
o f  a d m i n i s t r a t i o n .  One o f f i c e r  w ro te  t h a t  law yers  
were i r r e l e v a n t  and s u p e r f lu o u s  t o  t h i s  a d m i n i s t r a t i v e  
p ro c e s s :

" th e  id e a  of t a k in g  C o u n s e l 's  
o p in io n  on th e  wording o f  a 
c i r c u l a r  sounds somewhat f a n c i 
f u l .  A f te r  a l l ,  c i r c u l a r s  a re  
n o t  s t a t u t e s  and a re  w r i t t e n  
n o t  f o r  law yers  t o  i n t e r p r e t ,  
b u t  f o r  A d m in is t r a to r s  to  
im p lem en t."

A no ther h o u s in g  o f f i c e r  "w ith  y e a r s  o f  e x p e r ie n c e  
i n t e r p r e t i n g  c i r c u l a r s "  ag reed  t h a t  th e y  a re  " w r i t t e n
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to  g u id e " .  He r e p o r t e d  t h a t  c i r c u l a r s  a re  u s u a l l y  
w e l l - e x p la in e d  in  n o te s  and a p p e n d ic e s .  T h is  b e l i e f  
t h a t  c i r c u l a r s  b e lo n g  e x c lu s iv e ly  to  th e  a d m in i s t r a 
t i v e  p r o c e s s  p a r t l y  stems from th e  t r a i n i n g  o f  o f f 
i c e r s  to  be a d m i n i s t r a t o r s  r a t h e r  th a n  la w y e rs .
T h e i r  d oub ts  and u n c e r t a i n t i e s  about th e  law p re v e n t  
them q u e s t io n in g  and c h a l le n g in g  th e  a u t h o r i t y  o f  
c i r c u l a r s .  O f f i c e r s  seldom have th e  e x p e r t i s e ,  ex
p e r i e n c e  and c o n f id e n c e  to  i n v e s t i g a t e  and u n d e rs ta n d  
f u l l y  t h e i r  l e g a l  i m p l i c a t i o n s .  Only e x c e p t i o n a l l y  
i s  a h o u s in g  o f f i c e r  a q u a l i f i e d  law y er .

W hether an a u t h o r i t y  a d o p ts  a l e g a l i s t i c  approach  
t o  c i r c u l a r s  depends c o n s id e r a b ly  on th e  e x te n t  o f 
i t s  g e n e r a l  r e s p e c t  f o r  th e  law . Some c o u n c i l s  p r id e  
t h e i r  l a w -a b id in g  n a t u r e .  The law i s  g iven  a sym
b o l i c  im p ortance  and accorded  a c o r re sp o n d in g  r e s p e c t .  
T h is  i s  c h a r a c t e r i s t i c  o f  th o se  a u t h o r i t i e s  which 
d i s p l a y  an in d ep e n d en t  s p i r i t  and do n o t  m a in ta in  
c lo s e  com m unication w ith  th e  c e n t r e .  C o n t in u a l  l i a s o n  
w i th  government d e p a r tm e n ts  te n d s  t o  encourage  a more 
p ra g m a tic  a p p ro ach . L ocal a u t h o r i t i e s  which r e s p e c t  
p r o f e s s io n a l i s m  a l s o  p la c e  much im portance  on th e  
need  t o  a c t  w i th in  th e  l e t t e r  and th e  s p i r i t  o f  th e  
law . Some have a fo rm al  c l i e n t  r e l a t i o n s h i p  w ith  
th e  s o l i c i t o r  to  th e  c o u n c i l  and in  th e s e  c a s e s  th e  
g e n e r a l  c o n se rv a t is m  o f  th e  l e g a l  p r o f e s s i o n  i s  r e 
f l e c t e d  i n  th e  n a tu r e  o f  th e  a u t h o r i t i e s '  d e a l in g s  
w i th  th e  c e n t r a l  d e p a r tm e n ts .  The l e g a l i t y  o f  ev e ry  
p ro p o sed  a c t  i s  t e s t e d  th o ro u g h ly  and c o u n s e l ' s  op
i n io n  sough t i f  n e c e s s a r y .  I f  some doubt rem ains  
t h e  c o u n c i l  e r r s  on th e  s id e  o f  c a u t io n  and does n o t  
p ro c e e d ,  o n ly  a c t i n g  when f u l l y  c o n f id e n t  o f  i t s  
l e g a l  a u t h o r i t y  and in  acco rdance  w ith  th e  i n t e r 
p r e t a t i o n  o f  th e  law s u p p l ie d  by i t s  own s o l i c i t o r s .

O the r  a u t h o r i t i e s  do n o t  g ive  th e  law such 
param ount r e s p e c t .  I t s  p r a c t i c a l  l i m i t a t i o n s ,  n o ta b ly  
th e  i n e f f e c t i v e n e s s  o f  l e g a l  s a n c t io n s  and rem ed ies
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when a p p l ie d  to  l a r g e  a u t h o r i t i e s ,  a re  r e c o g n is e d  and 
e x p l o i t e d .  T h is  does n o t  mean t h a t  th e s e  c o u n c i l s  
d e l i b e r a t e l y  d e fy  th e  law in  th e  knowledge t h a t  t h e i r  
a c t i o n s  a re  p r o h i b i t e d .  R a th e r ,  where th e  law i n  th e  
c i r c u l a r  i s  ambiguous and open to  a number o f  l e g i t 
im ate  i n t e r p r e t a t i o n s ,  i n  th e  absence o f  any d e f i n i 
t i v e  r u l i n g  th e  a u t h o r i t y  ad o p ts  th e  most f a v o u r a b le .  
Any p o s s ib l e  l e g a l  lo o p h o le s  a re  i n v e s t i g a t e d .  The 
h o u s in g  o f f i c e r  may r e j e c t  a d v ice  from th e  c o u n c i l ' s  
law yers  and i n s t e a d  choose th e  i n t e r p r e t a t i o n  p r e 
f e r r e d  by th e  members, r e a l i s i n g  t h a t  in  p r a c t i c e  
t h e r e  i s  no l i k e l i h o o d  o f  an a u t h o r i t a t i v e  r u l i n g  on 
th e  c o r r e c t  i n t e r p r e t a t i o n  o f  th e  c i r c u l a r .  T h is  can 
o n ly  be s u p p l ie d  by a c o u r t  o f  law , a p r o s p e c t  to o  
removed from norm al a d m i n i s t r a t i v e  p r a c t i c e  to  be of 
co n ce rn  t o  o f f i c e r s .

When t h e r e  i s  l i t t l e  p o s s i b i l i t y  o f  j u d i c i a l  
p r o c e s s e s  coming i n to  o p e r a t io n ,  l o c a l  a u t h o r i t i e s  
a re  o f t e n  p re p a re d  to  go beyond what would o th e rw ise  
be judged  to  be th e  l e g a l  l i m i t s .  The n o t io n  t h a t  
a u t h o r i t i e s  a re  bound by th e  r u l e  o f  law , t h a t  law 
must be g iv en  an a b s o lu te  and unw avering r e s p e c t  
r e g a r d l e s s  o f  th e  e f f e c t i v e n e s s  o f  i t s  p r o v i s io n s  
f o r  e n fo rc em e n t,  i s  d i s c a rd e d  i n  fa v o u r  o f  an approach  
which t r e a t s  th e  law a s  m ere ly  one o f  a number o f  
f l e x i b l e  and n e g o t i a b l e  e lem en ts  i n  th e  e n t i r e  ad
m i n i s t r a t i v e  p r o c e s s  o f  i n t e r p r e t a t i o n  and im plem ent
a t io n *  An a d m i n i s t r a t i v e  r a t h e r  th a n  l e g a l i s t i c  
app roach  i s  fo l lo w e d .  The a d m i n i s t r a t iv e  o f f i c e r s  
assume p r im a ry  r e s p o n s i b i l i t y  over l e g a l  o f f i c e r s  f o r  
i n t e r p r e t i n g  c i r c u l a r s  making l e g a l  changes and r e s o r t  
to  l e g a l  ad v ic e  o n ly  i f  a c i r c u l a r  i s  e x c e p t i o n a l l y  
d i f f i c u l t  o r  com plex. L egal d ou b ts  a re  c l a r i f i e d  in  
th e  same way as  u n c e r t a i n t i e s  abou t a d m i n i s t r a t i v e  
d e t a i l s .  By c o u n s u l t in g  th e  c e n t r a l  d ep ar tm en t an 
a u t h o r i t y  can d i s c o v e r  th e  o r i g i n a l  i n t e n t  b eh in d  th e  
c i r c u l a r  and i n  a d d i t i o n  r e c e iv e  v a lu a b le  a d v ic e  on 
i t s  im p le m e n ta t io n .  T h is  co u rse  i s  f r e q u e n t l y  p r e 
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f e r r e d  to  r e l y i n g  on th e  s t r i c t  i n t e r p r e t a t i o n s  o f  
th e  c o u n c i l ' s  own la w y e rs .  These may f a i l  to  ta k e  
acco u n t o f  th e  a d m i n i s t r a t i v e  c o n te x t  in  which th e  
c i r c u l a r  i s  to  in te n d e d  to  o p e ra te  and t h e i r  v a l i d i t y  
i s  i n  any ca se  n o t  l i k e l y  to  be e v e r  t e s t e d .

The D epartm ent o f  th e  Environment i s  p re p a re d  
to  l a y  down g u i d e l i n e s  f o r  l o c a l  a u t h o r i t i e s  on acc 
e p ta b le  l e g a l  p r a c t i c e ,  u s u a l ly  w ith  th e  r e s e r v a t i o n  
t h a t  t h e  l e g a l  i n t e r p r e t a t i o n  o f  c i r c u l a r s  i s  a 
m a t t e r  f o r  th e  c o u r t s .  As one o f f i c i a l  i n  th e  de
p a r tm e n t  commented:

"we cann o t i n t e r p r e t  what we 
send o u t •"

In  most case s ' i t  i s  th e  c e n t r a l  d ep a r tm en ts  which 
s e t t l e  p o i n t s  o f  law . I t  i s  r a r e  f o r  a d i s p u te  over 
th e  l e g a l  e f f e c t s  o f  a c i r c u l a r  to  re a c h  th e  c o u r t s  
as th e  t h r e a t  o f  l e g a l  p ro c e e d in g s  i s  g e n e r a l l y  
s u f f i c i e n t  t o  b r in g  abou t agreem ent betw een th e  
p a r t i e s .

In  m a t t e r s  o f  l e g a l  i n t e r p r e t a t i o n ,  th e  c e n t r a l  
d e p a r tm e n ts  e x e r t  g r e a t  in f lu e n c e  over l o c a l  a u th 
o r i t i e s .  A r u l e  t h a t  an a u t h o r i t y  co u ld  n o t  o f f e r  
d i s c o u n t s  f o r  th e  s a l e  o f c o u n c i l  houses which would 
red u ce  th e  p u rc h a se  p r i c e  to  below th e  c o s t  o f  p ro 
v i s i o n  gave r i s e  to  q u e r i e s  about w he ther  such i tem s  
as r e h a b i l i t a t i o n  c o s t s  c o u ld  be in c lu d e d  as  c a p i t a l  
c o s t s .  A lthough l o c a l  a u t h o r i t i e s  were t o l d  t h a t  
th e  c i r c u l a r  was a m a t t e r  f o r  t h e i r  own i n t e r p r e 
t a t i o n ,  th e  DoE’s a d v ic e  was fo l lo w ed  in  p r a c t i c e  by 
most c o u n c i l s .  On a n o th e r  o c ca s io n  th e  departm en t 
w ro te  t o  an a u t h o r i t y  t h a t  w h ile  i t  was n o t  t h e i r  
jo b  t o  a d v is e  on th e  law and th e  c o n s t r u c t io n  o f  
docum ents , th e  c o u n c i l ' s  i n t e r p r e t a t i o n  o f  p a r t  o f  
P e t e r  S h o r e 's  March 1979 c i r c u l a r  l e t t e r  c o n c e rn in g  
e q u i t y  s h a r in g  had n o t  been  t h a t  in te n d e d  by th e  
d e p a r tm e n t .  A f u r t h e r  in s t a n c e  in v o lv e d  a c o u n c i l  
which w ished  t o  buy a l a r g e  house from an e l d e r l y
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o c c u p ie r  who c o u ld  n o t  a f f o r d  th e  m ain tenance  c o s t s .  
L ega l ad v ic e  was sough t from th e  DoE over w he ther  th e  
a u t h o r i t y  would he ab le  to  s e l l  th e  house im m ed ia te ly  
upon i t s  p u rc h a s e .  The housing  o f f i c e r  s a id  t h a t  
when th e  same p o l i t i c a l  p a r t y  i s  i n  c o n t r o l  a t  b o th  
th e  n a t i o n a l  and l o c a l  l e v e l ,  c e n t r a l  c i v i l  s e r v a n t s  
a re  more f l e x i b l e  and generous  in  t h e i r  i n t e r p r e t a t 
io n s  o f  c i r c u l a r s .  They a re  p re p a re d  to  o f f e r  g r e a t e r  
c o n c e s s io n s  and accommodate l o c a l  w ishes more o f t e n  
th a n  when th e  p a r t i e s  a re  in  o p p o s i t io n .

A l o c a l  a u t h o r i t y  may d e l i b e r a t e l y  av o id  se e k in g  
d e p a r tm e n ta l  gu idance  i f  th e  c e n t r e ' s  i n t e r p r e t a t i o n  
o f  a p r o b le m a t ic  c i r c u l a r  i s  l i k e l y  t o  be u n fav o u r
a b le  and p r e f e r  t o  i n t e r n a l i s e  th e  p ro c e s s  by r e l y i n g  
on i t s  own l o c a l  l e g a l  a d v ic e .  One i l l u s t r a t i o n  
c o n c e rn s  a c o u n c i l ' s  i n t e r p r e t a t i o n  o f  th e  h i s t o r i c  
c o s t  p r o v is o  i n  C i r c u l a r  54/70  on th e  s a l e  o f  c o u n c i l  
h o u se s .  P a ra g ra p h  1 i n  Appendix 1 gave a u t h o r i t i e s
d i s p e n s a t i o n  t o  s e l l  a t  f u l l  m arket p r i c e  w h ile  p a r a 
g raph  2 en ab led  them t o  s e l l  houses s u b je c t  t o  p r e 
em ption  c la u s e s  a t  l e s s  th a n  f u l l  m arket p r i c e .
I n i t i a l l y ,  th e  c o u n c i l ' s  law yers  th o u g h t  t h a t  th e  
p r o v is o  t h a t  houses c o u ld  n o t  be so ld  below h i s t o r i c  
c o s t  o v e rro d e  p a ra g ra p h s  1 and 2 and t h a t  i f  th e  
m arket p r i c e  was l e s s  th a n  th e  c o s t  p r i c e  th e  a u th 
o r i t y  would have t o  s e l l  a t  c o s t  p r i c e .  Faced w ith  
th e  problem  t h a t  p u r c h a s e r s  would be p ay in g  more th a n  
th e  house was w orth  on th e  open m ark e t ,  th e  law yers  r e 
examined th e  c i r c u l a r  and concluded  t h i s  t im e  t h a t  th e  
c la u s e  on h i s t o r i c  c o s t  o n ly  r e l a t e d  to  th e  second 
p a ra g ra p h .  I f  th e  c o u n c i l  so ld  houses a t  m arket 
v a lu e  w i th o u t  p re -e m p tio n  c la u s e s  th e y  co u ld  be so ld  
below c o s t  b u t  i f  th e y  were so ld  a t  a d is c o u n t  th e  
p r o v is o  would have to  be ta k e n  i n to  a c c o u n t .  A lthough 
th e  p l a c in g  o f  t h e  p ro v is o  in  r e l a t i o n  to  th e  two 
p a ra g ra p h s  made i t  u n c l e a r  w he ther  i t  was in te n d e d  to  
co v e r  b o th  s i t u a t i o n s ,  th e  DoE was n o t  c o n s u l te d  
abou t th e  i n t e r p r e t a t i o n  o f  th e  c i r c u l a r  s in c e  th e



94

C o n se rv a t iv e  c o n t r o l l e d  a u t h o r i t y  exp ec ted  an ad v erse  
r e p l y  from th e  Labour governm ent.

The co n v erse  s i t u a t i o n  a r i s e s  where a l o c a l  
a u t h o r i t y  a c t i v e l y  t a k e s  i s s u e  w ith  th e  c e n t r a l  de
p a r tm e n t  about th e  l e g a l i t y  o f  a c i r c u l a r  which i s  
c o n t r a r y  to  l o c a l l y  e s t a b l i s h e d  p o l i c y .  As a con
sequence  o f  th e  i n t r u s i o n  of c e n t r a l  c i r c u l a r s  i n t o  
h ig h ly  p o l i t i c i s e d  and c o n t r o v e r s i a l  a r e a s  o f  p o l i c y ,  
a u t h o r i t i e s  a re  now l e s s  p re p a re d  to  a c c e p t  them 
w i th o u t  q u e s t io n .  They d is c o v e re d  t h a t  c e n t r a l  
p o l i c i e s  i n  c i r c u l a r s  co u ld  be r e s i s t e d  by c h a l le n g 
in g  th e  l e g a l  d e t a i l s .  While g e n e r a l ly  u l t i m a t e l y  
u n s u c c e s s f u l ,  t h i s  may prove  an e f f e c t i v e  d e la y in g  
t a c t i c .  I n s t e a d  o f  i n t e r p r e t i n g  th e  c i r c u l a r  and 
s tu d y in g  i t s  e f f e c t s  on c o u n c i l  p o l ic y  su b s e q u e n t ly ,  
th e  p ro c e s s  i s  r e v e r s e d .  One ho using  o f f i c e r  o f  a 
London borough s a i d  t h a t  he f i r s t  lo o k s  a t  c o u n c i l  
p o l i c y  and th e n  d e c id e s  how to  i n t e r p r e t  th e  c i r c u l a r ,  
A nother o f f i c e r  commented t h a t  by i n t e r p r e t i n g  a 
c i r c u l a r  i n  a p a r t i c u l a r  way, th e  c o u n c i l ' s  law yers  
co u ld  d e f e r  i t s  im p le m e n ta t io n .  C i r c u l a r s  o f f e r  more 
scope f o r  d i f f e r i n g  e x p la n a t io n s  th a n  u n e q u iv o c a l  
m andatory  s t a t u t e s .  He gave two i n s t a n c e s  o f  l e g a l  
am b ig u ity  d e te c t e d  by th e  c o u n c i l ' s  law y ers  in  th e  
March 1979 c i r c u l a r  l e t t e r  r e v e r s i n g  th e  generous 
c o n d i t i o n s  o f  th e  g e n e r a l  c o n sen t  f o r  th e  s a l e  o f  
c o u n c i l  h o u se s .  P a rag ra p h  15 s t a t e d :

"These amendments t o  th e  c o n se n ts  
do n o t  a p p ly  where a l o c a l  a u th 
o r i t y  has made a f i rm  p r i c e  o f f e r  
i n  w r i t i n g  to  a s i t t i n g  t e n a n t ,  
o r  in  th e  case  o f  a house which i s  
uno ccu p ied  o r  has n o t  been l e t  to  
a p e rso n  who r e q u i r e s  a house f o r  
h i s  own e x c lu s iv e  u s e ,  t o  s e l l  a 
l e g a l  i n t e r e s t  i n  any house , w hether 
o r  n o t  a f l a t ,  p r i o r  to  17 March 
1979 and th e  o f f e r  has been a c c e p te d  
i n  w r i t i n g  by th e  p u rc h a se r  by t h a t  
d a t e . "

In  some b lo c k s  i n  th e  a u t h o r i t y  a l l  th e  t e n a n t s  had 
been  made o f f e r s  b u t  n o t  a l l  had been a c c e p te d .  I t
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was su g g e s te d  t h a t  th e  l e t t e r ' s  comments d id  n o t  
ap p ly  to  th o se  who had n o t  so f a r  accep ted  th e  o f f 
e r s .  The second in s t a n c e  conce rn s  p a ra g ra p h  5*

"The pu rpose  (o f  th e  amendments to  
th e  g e n e ra l  c o n se n t)  i s  tw o - fo ld :
( i )  t o  exc lude  from th e  c o n se n ts  
th e  s a l e  o r  l e a s e  o f  empty c o u n c i l  
houses and f l a t s  o th e r  th a n  th o se  
e x p r e s s ly  b u i l t  f o r  d i s p o s a l . . . "

The c o u n c i l  e x p lo re d  th e  p o s s i b i l i t y  t h a t  r e h a b i l i 
t a t e d  c o u n c i l  f l a t s  were " e x p re s s ly  b u i l t  f o r  d i s 
p o s a l"  and c o n se q u e n t ly  in c lu d e d  w i th in  th e  g e n e ra l  
c o n s e n t .

The e x te n t  to  which an o f f i c e r  w i l l  r e l y  on 
l e g a l  e x p e r t s  to  a s s i s t  w ith  th e  i n t e r p r e t a t i o n  o f  
c i r c u l a r s  depends n o t  o n ly  on h i s  c h a r a c t e r  and 
e x p e r ie n c e  b u t  a l s o  on th e  p a r t i c u l a r  i n t e r n a l  
s t r u c t u r e s  and p ro c e d u re s  of th e  a u t h o r i t y  where 
he w orks . One s i g n i f i c a n t  f a c t o r  i s  th e  p h y s i c a l  
p r o x im i ty  o f  th e  c o u n c i l ' s  law yers  to  th e  h o usin g  
d e p a r tm e n t .  I f  l e g a l  a d v ice  i s  c lo s e  a t  hand and 
e a s i l y  a v a i l a b l e ,  f o r  example i f  th e  s o l i c i t o r s  
occupy th e  same b u i l d i n g ,  i t  w i l l  be f r e q u e n t ly  
s o u g h t .  P e r s o n a l  c o n ta c t  i s  n o t  encouraged , however, 
i n  th o s e  s c a t t e r e d  a u t h o r i t i e s  where th e  d e p a r tm e n ts  
a r e  f a r  a p a r t  and th e  te le p h o n e  has to  be t h e  p r i n 
c i p a l  means o f  com m unication.

C o u n c ils  ru n  on a c o rp o r a te  management b a s i s  
have p r o j e c t  teams which g ive  a c o rp o ra te  view o f  
c i r c u l a r s  m e r i t i n g  in - d e p th  a p p r a i s a l .  O ther a u th 
o r i t i e s  which have n o t  f u l l y  adop ted  a c o r p o ra te  
system  may r e f l e c t  th e  same approach  by i n t e r p r e t i n g  
c i r c u l a r s  i n t e r d e p a r tm e n ta l l y .  A t y p i c a l  forum i s  
th e  g e n e r a l  h o u s in g  w orking p a r t y  a t  which th e  c h i e f  
o f f i c e r s  o f  th e  v a r io u s  dep a r tm en ts  a f f e c t e d  meet to  
examine th e  e f f e c t s  o f  a c i r c u l a r .  O ften  th e  p ro c e s s  
i s  in fo rm a l  w i th  comments i n v i t e d  from o t h e r  o f f i c e r s .  
A s i m i l a r  s t r u c t u r e  i s  t o  be found in  th o se  a u th o r 
i t i e s  o p e r a t in g  a d i r e c t o r a t e  system . When an im por-
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t a n t  c i r c u l a r  i s  i s s u e d  th e  D i r e c to r  o f  Housing w i l l  
c a l l  f o r  a m ee ting  of th e  D i r e c t o r a t e  Team to  d i s c o v e r  
th e  c o u n c i l ’ s new r e s p o n s i b i l i t i e s .

Not a l l  a u t h o r i t i e s  adopt t h i s  i n te r d e p a r tm e n ta l  
c o r p o r a te  a p p ro ach . In  many t r a d i t i o n a l l y  ru n  com
p a r t m e n t a l i s e d  c o u n c i l s  t h e r e  i s  no fo rm al n ro ce d u re  
f o r  c h a n n e l l in g  in fo rm a t io n  and id e a s  betw een th e  
d e p a r tm e n ts .  The C h ie f  E x ecu tive  o r  S e c r e t a r y  d i s 
t r i b u t e s  r e c e iv e d  c i r c u l a r s  to  what he c o n s id e r s  to  
be t h e  a p p r o p r i a t e  d ep a r tm e n ts  and l e g a l  i n t e r p r e 
t a t i o n  i s  p r i m a r i l y  th e  r e s p o n s i b i l i t y  o f  th e  c h i e f  
o f f i c e r .  He may seek  h e lp  o r  adv ice  from o th e r  de
p a r tm e n ts  on an in fo rm a l  b a s i s .

In  one a u t h o r i t y  s tu d ie d  th e  C h ie f  S o l i c i t o r  
was i n s t r u c t e d  to  examine a l l  l e g i s l a t i o n ,  in c lu d in g  
c i r c u l a r s ,  and to  r e p o r t  h i s  f i n d in g s  to  th e  r e l e v a n t  
c h i e f  o f f i c e r s .  G e n e ra l ly ,  th e  l e g a l  o f f i c e r  on ly  
s c r u t i n i s e s  c i r c u l a r s  and g iv e s  a d v ice  upon th e  r e 
q u e s t  o f  th e  h o u s in g  o f f i c e r .  I f  th e  s o l i c i t o r  i s  
aware t h a t  a p a r t i c u l a r  c i r c u l a r  i s  l i k e l y  t o  r a i s e  
p rob lem s o f  l e g a l  i n t e r p r e t a t i o n ,  be may i n v e s t i g a t e  
i t  on h i s  own i n i t i a t i v e .

P a r t  Three P o l i c y  and a d m in i s t r a t io n  -  th e  r o l e s  o f  
o f f i c e r s  and members

W hether a c i r c u l a r  i s  re g a rd e d  as a m a t t e r  o f  
p o l i c y  o r  a d m i n i s t r a t i o n  s i g n i f i c a n t l y  a f f e c t s  th e  
n a tu r e  o f  th e  c o u n c i l ' s  e v e n tu a l  p o l i c y  r e s p o n s e .
The i n i t i a l  o p in io n  o f  th e  p r o f e s s i o n a l  o f f i c e r  
d e te rm in e s  th e  p a th  th e  c i r c u l a r  w i l l  s u b s e q u e n t ly  
f o l lo w  f o r  he d e c id e s  w hether i t  should  be hand led  
e n t i r e l y  by  th e  a d m i n i s t r a t i v e  o f f i c e r s  o r  r e p o r t e d  
to  t h e  members i n  com m ittee . The power and in f lu e n c e  
o f  t h e  o f f i c e r  can n o t be u n d e r s t a t e d .  A ccord ing  to  
R. B uxton , he p ro v id e s  th e  l i n k  betw een c e n t r a l  and 
l o c a l  governm ent:
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"The r o l e  o f  th e  o f f i c i a l  i s  o f  
g r e a t  im portance  even from th e  
n a rro w ly  l o c a l  government p o in t  
o f  v iew , s in c e  one of th e  p r i n c i 
p a l  ways o f  im p re ss in g  W h i t e h a l l ' s  
p o in t  o f  view on l o c a l  a u t h o r i t i e s  
i s  th ro u g h  th e  l i n k s  which e x i s t  
be tw een th e  a u t h o r i t i e s ’ c h ie f  
o f f i c e r s  and t h e i r  p r o f e s s i o n a l  
o p p o s i te  numbers i n  government 
d e p a r tm e n ts ."  3

W ith in  th e  c o u n c i l  th e  e x p e r t  o f f i c e r  i s  a l s o  a s t r o n g  
f i g u r e :

"on most i s s u e s  c o u n c i l l o r s  a re  
c o n te n t  t o  be gu ided  by t h e i r  
p r o f e s s i o n a l  a d v i s e r s ,  e s p e c i a l l y  
where th e  power o f  e f f e c t i v e  de
c i s i o n  i s ,  o r  i s  th o u g h t  t o  b e ,  
removed from t h e i r  hands by gov
ernm ent r e g u l a t i o n . "  4

The B ains Committee exploded th e  myth t h a t  when 
s tu d y in g  th e  i n t e r n a l  s t r u c t u r e  o f  a l o c a l  a u t h o r i t y  
i t  i s  p o s s i b l e  to  make a d i s t i n c t i o n  between adm ini
s t r a t i o n  and p o l i c y :

"we doub t w he ther  i t  i s  p o s s ib l e  to  
d iv id e  th e  t o t a l  management p ro c e s s  
i n t o  two h a lv e s ,  one f o r  members 
and th e  o th e r  f o r  o f f i c e r s . . . t h e  
two e lem en ts  i n  l o c a l  government 
management a re  i n  f a c t  l i k e l y  t o  
be p r e s e n t  a t  ev e ry  s ta g e  of th e  
management p r o c e s s . "  5

Most o f f i c e r s ,  however, c o n t in u e  to  b e l i e v e  t h a t  th e y  
can p r o p e r l y  s e p a r a t e  p o l i c y  from a d m i n i s t r a t i o n  and 
do a t te m p t  i n  p r a c t i c e  to  d i s t i n g u i s h  a d m i n i s t r a t i v e  
c i r c u l a r s  from th o s e  which th e y  c o n s id e r  p o l i c y ,  r e 
s e r v in g  o n ly  th e  l a t t e r  f o r  th e  a t t e n t i o n  o f  th e  
c o u n c i l l o r s .  T h is  d i s t i n c t i o n  i s  b ased  on th e  o f f 
i c e r s '  own o f t e n  con fu sed  u n d e rs ta n d in g  o f  what con
s t i t u t e s  p o l i c y  and a d m i n i s t r a t i o n ,  much u sed  te rm s 
which were f r e q u e n t l y  m is a p p l ie d  in  a lo o se  and i n 
c o n s i s t e n t  m anner.

O f f i c e r s '  p e r c e p t io n s  as to  th e  g e n e ra l  n a tu r e  
o f c i r c u l a r s  c o lo u r  what th e y  r e g a r d  as t h e i r  f u n c t 
io n s  and th o se  o f  th e  members th e y  s e r v e .  Some
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O f f i c e r s  t r e a t  a l l  c i r c u l a r s  as  m a t te r s  o f  adm in i
s t r a t i o n ,  d e s ig n e d  to  be implemented by th e  adm ini
s t r a t o r s  t o  whom th e y  a re  a d d re s s e d .  C i r c u l a r s  a re  
p r i m a r i l y  in te n d e d  to  h e lp  them dec id e  th e  most 
a p p r o p r i a t e  way o f  d e a l in g  w ith  p rob lem s. T h is  p a r t 
i c u l a r  a d m i n i s t r a t i v e  s t y l e  o f  th in k in g  i s  r e f l e c t e d  
in  th e  comments o f  one borough housing  o f f i c e r  i n t e r 
viewed who s a id  t h a t  c i r c u l a r s  shou ld  be i n t e r p r e t e d  
and im plem ented f l e x i b l y  r a t h e r  th a n  l i t e r a l l y  in  
such a way as  t o  g iv e  f u l l e s t  e f f e c t  to  t h e i r  o r i g i n a l  
i n t e n t i o n .  A lthough a c i r c u l a r  may sometimes be i n 
te n d e d  to  d e a l  w ith  one p a r t i c u l a r  p roblem , p o s s ib l y  
o n ly  a f f e c t i n g  a few a u t h o r i t i e s ,  i t  may su b s e q u e n t ly  
be i n t e r p r e t e d  s t r i c t l y  i n  a d i f f e r e n t  c o n te x t  w ith  
no a t te m p t  made t o  d i s c o v e r  i t s  o r i g i n a l  p u rp o se .  
C i r c u l a r s  i s s u e d  q u ic k ly  t o  so lv e  i s o l a t e d  problem s 
as  th e y  a r i s e  may be t r e a t e d  q u i te  i n a p p r o p r i a t e l y  
as an e x te n s io n  o f  l e g i s l a t i o n  and fo llo w ed  t o  th e  
l e t t e r .  The o f f i c e r  rem arked t h a t  t o  i n t e r p r e t  a 
c i r c u l a r  c o r r e c t l y  i t  i s  e s s e n t i a l  to  a p p r e c i a t e  th e  
r e a s o n s  why i t  was i s s u e d .

What p o l i c y  r o l e  do o f f i c e r s  perfo rm  in  r e l a t i o n  
to  c i r c u l a r s ?  T h is  i s  a c r u c i a l  q u e s t io n  b ecau se  th e  
o f f i c i a l s  a c t  as  g a te k e e p e r s  th ro u g h  which c i r c u l a r s  
must p a s s  b e fo r e  r e a c h in g  th e  members. The more 
c a u t io u s  o f f i c e r s  a s s e r t e d  t h a t  th e  r o l e  o f  th e  
c o u n c i l l o r s  i s  t o  d e c id e  p o l i c y  and t h a t  o f  th e  o f f 
i c e r s  t o  implement t h i s  p o l i c y .  T h is  s e rv e s  b e t t e r  
as  an i d e a l  th a n  an a c c u ra te  r e p r e s e n t a t i o n  o f  a c t u a l  
p r a c t i c e  s in c e  o f f i c e r s ,  d e l i b e r a t e l y  o r  o th e rw is e ,  
make p o l i c y  d e c i s io n s  b e fo re  and a f t e r  th e  c o n s id e r 
a t i o n  o f  c i r c u l a r s  i n  com m ittee . A few o f f i c e r s  
d e p a r te d  from t h i s  s a f e  o f f i c i a l  l i n e  and were n o t  
so dogm atic  abo u t th e  d i v i s i o n  o f  f u n c t i o n s ,  i n d i 
c a t i n g  t h a t  on some o c c a s io n s  th e y  do p la y  an a c t i v e  
p o l i c y  r o l e .  In  n o n - c o n te n t io u s  a r e a s ,  o f f i c e r s  may 
even assume th e  main t a s k  o f  fo rm u la t in g  th e  c o u n c i l ' s  
p o l i c y  re sp o n se  to  a c i r c u l a r .  Members r e l y  on t h e i r
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p r o f e s s i o n a l  e x p e r t i s e  and n o rm ally  a cc e p t  t h e i r  
p o l i c y  a d v ic e  when no p o l i t i c a l  advantage  can be 
g a in e d  by e i t h e r  p a r t y .  In  th e s e  c i r c u m s ta n c e s ,  
th e  p o l i c y  i n i t i a t i v e  comes from th e  o f f i c e r s  who 
p r e s e n t  t h e i r  p ro p o s a l s  f o r  im p lem en ta tio n  to  th e  
com m ittee  f o r  a p p ro v a l .  A lthough th e  th e o r y  t h a t  
p o l i t i c a l  r e s p o n s i b i l i t y  r e s i d e s  in  th e  members i s  
p r e s e r v e d ,  c o n t r o l  o f  p o l i c y  in  p r a c t i c e  l i e s  w ith  
th e  o f f i c i a l s .

W hether an a u t h o r i t y  ad o p ts  and im plem ents a 
c i r c u l a r  may l a r g e l y  depend on th e  degree  o f  en
th u s ia sm  shown by i t s  o f f i c e r s .  They a re  most 
r e c e p t i v e  tow ards  th o s e  c i r c u l a r s  which r e f l e c t  a 
g e n e r a l  concensus  o f  n a t i o n a l  and l o c a l  o p in io n .
To a v o id  a t t a c k s  o f  p o l i t i c a l  b i a s ,  o f f i c e r s  a re  
l e s s  i n c l i n e d  to  adop t an a c t iv e  p o l i c y  s ta n c e  i n  
r e l a t i o n  to  c i r c u l a r s  l i k e l y  t o  be c o n te n t io u s  a t  
th e  l o c a l  l e v e l .  In  one p o l i t i c a l l y  m arg in a l  London 
borough th e  o f f i c e r s  fo rm u la te d  p o l i c y  recommend
a t i o n s  i n  re sp o n se  to  a c i r c u l a r  on h o us ing  p r i o r i t y  
which were f u l l y  a c c e p te d  by th e  Housing Committee, 
showing t h a t  o f f i c i a l s  may assume a p o s i t i v e  p o l i c y  
r o l e  even i n  u n s t a b le  a u t h o r i t i e s .  The d epu ty  
h o u s in g  o f f i c e r  s t a t e d  t h a t  when th e  i s s u e  i s  n o t  
p o l i t i c a l l y  c o n t r o v e r s i a l ,  th e  o f f i c e r s  may su g g e s t  
t h a t  th e  c o u n c i l  shou ld  change i t s  p o l i c y  to  conform 
to  th e  g o v e rn m e n t 's  g u id an c e .  They may p r e s e n t  a 
d r a f t  scheme f o r  a d o p t io n .  F o llow ing  th e  c i r c u l a r  
on th e  F in e r  Committee R eport on O ne-Paren t F a m i l i e s ,  
th e  o f f i c e r s '  p r o p o s a l s  were adop ted  by th e  com m ittee 
and a l t e r e d  th e  c o u n c i l ' s  a l l o c a t i o n  p ro c e d u re s  by 
g iv in g  g r e a t e r  p r i o r i t y  t o  h ousing  s in g l e  p a r e n t  
f a m i l i e s .  The o f f i c i a l s  in s t r u m e n ta l  in  th e s e  changes 
c o n s id e r e d  i t  r e a s o n a b le  t o  make m oderate  recommend
a t i o n s  t o  th e  com m ittee . They g e n e r a l ly  a t te m p t  t o  
fo l lo w  government a d v ic e  i n  l i n e  w ith  c o u n c i l  p o l i c y  
and b a sed  on a wide agreem ent o f  o p in io n  r a t h e r  th a n  
on th e  whim o f an i n d iv i d u a l  M in i s t e r .  The o f f i c e r
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s a id  t h a t  p o l i c y  ad v ic e  on p o l i t i c a l l y  c o n t r o v e r s i a l  
c i r c u l a r s  i s  n o t  o f f e r e d  to  th e  c o u n c i l  because  th e  
o f f i c i a l s  must be seen  to  be i m p a r t i a l .

A lthough l o c a l  government o f f i c e r s  p r e f e r  to  be 
seen  to  o p e ra te  o u t s id e  th e  p o l i t i c a l  a re n a  and to  
le a v e  a l l  p o l i c y  o p t io n s  to  committee d e c i s i o n ,  th e y  
s t i l l  e x e r t  an im p o r ta n t  in f lu e n c e  on th e  c o u n c i l ' s  
re s p o n se  to  c i r c u l a r s  c o n ta in in g  m ajor p o l i c y .  They 
make s p e c i f i c  p o l i c y  recommendations based  on e x i s t i n g  
c o u n c i l  p o l i c y .  In  a d d i t i o n ,  th e  o f f i c e r s  fo rm u la te  
th e  rang e  o f  p o l i c y  o p t io n s  and on ly  in fo rm a t io n  
r e l a t i n g  to  t h e s e  su g g e s te d  p o l i c y  c h o ic e s  i s  p ro 
v id e d .  They s e t  th e  l i m i t s  w i th in  which th e  comm ittee 
w i l l  make i t s  d e c i s i o n  by what th e y  c o n s id e r  t o  be 
f e a s i b l e  i n  a d m i n i s t r a t i v e  te r ra s .  When o f f i c e r s  ex
p l a i n  t h a t  o th e r  fav o u re d  c o u rs e s  o f p o l i c y  canno t be 
c a r r i e d  o u t i n  p r a c t i c e ,  c o u n c i l  members u s u a l l y  la c k  
th e  in fo r m a t io n  t o  c h a l le n g e  t h i s  e x p e r t  o p in io n  and 
b e g ru d g in g ly  a c c e p t  i t .  Only i f  th e y  a re  e s p e c i a l l y  
d e te rm in e d  w i l l  th e y  d e fy  p r o f e s s i o n a l  a d v ice  o r  
i n s t r u c t  th e  o f f i c e r s  to  f in d  some way o f  accommod
a t i n g  t h e i r  p o l i c i e s .  For example, one D i r e c to r  o f  
H ousing s a id  t h a t  h i s  o f f i c e r s  recommended in  l i n e  
w ith  most o th e r  h o u s in g  o f f i c e r s  in  th e  London b o r 
oughs t h a t  f o r  a d m i n i s t r a t i v e  re a so n s  th e  c o u n c i l  
sh o u ld  n o t  s e l l  s i n g l e  f l a t s  i n  tow er b lo c k s .  T h is  
recom m endation was, however, tu rn e d  down by th e  
members. To p r e s e r v e  p r o f e s s i o n a l  i n t e g r i t y ,  o f f i c e r s  
may have t o  subm it s u g g e s t io n s  and adv ice  which th e y  
know w i l l  be r e j e c t e d  by th e  committee on p a r t y  p o l i c y  
g ro u n d s .

The v a r io u s  p o l i c y  a l t e r n a t i v e s  o f f e r e d  by a 
c i r c u l a r  a re  o f t e n  p r e s e n te d  as a number o f  s e l f -  
c o n ta in e d  packages  drawn up by th e  o f f i c e r s  and th e  
com m ittee  i s  i n v i t e d  to  s e l e c t  one scheme in  i t s  
e n t i r e t y .  Because th e  a d m i n i s t r a t iv e  a rran g em en ts  
a r e  s a id  t o  be to o  c o m p lica te d  to  be a d ju s te d  e a s i l y
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w ith o u t  u p s e t t i n g  th e  whole scheme, c o u n c i l l o r s  a re  
d is su a d e d  from making amendments. Ho s in g le  a r r a n g e 
ment may "be f u l l y  a c c e p ta b le  to  th e  committee i n  te rm s 
o f  p o l i c y  and i t  may w ish  to  t r a n s f e r  p a r t s  from one 
scheme and in c o r p o r a te  them i n  a n o th e r  which i s  more 
a c c e p ta b le  o v e r a l l .  C o u n c i l lo r s  become f r u s t r a t e d  
and an g ry  w ith  t h e i r  o f f i c e r s  when t o l d  t h a t  adm in i
s t r a t i v e  i n c o m p a t i b i l i t y  makes t h i s  i m p r a c t i c a l .  Un
a b le  to  s e l e c t  t h e i r  i d e a l  sys tem , th e y  have to  com
prom ise  by  a d o p t in g  th e  a d m in i s t r a t iv e  scheme p re p a re d  
by t h e  o f f i c e r s  which comes c l o s e s t  t o  f u l f i l l i n g  
t h e i r  p o l i c y  o b j e c t i v e s .

The e x te n t  to  which an o f f i c e r  w i l l  c o n t r i b u t e  
to w ard s  h i s  c o u n c i l ' s  p o l i t i c a l  re sp o n se  to  a c i r c u l a r  
depends much on h i s  i n d iv i d u a l  c h a r a c t e r  and th e  view s 
he h o ld s .  A s tro n g -m in d ed  and p o l i t i c a l l y  aware 
o f f i c i a l  i s  l i k e l y  to  be p a r t i c u l a r l y  dominant and 
i n f l u e n t i a l .  Some o f f i c e r s  a d m it te d  t h a t  th e  n a tu r e  
o f  t h e i r  work r e q u i r e d  them on o c c a s io n  to  make 
p o l i t i c a l  d e c i s i o n s  and th o u g h t  t h a t  c o u n c i l l o r s  
e x p e c te d  them to  a c t  in  t h i s  way. An o f f i c e r  may 
j u s t i f y  h i s  p o l i t i c a l  a c t io n s  on th e  grounds t h a t  
he i s  charg ed  by th e  c o u n c i l  t o  g iv e  h i s  e x p e r t  a s s 
essm ent a s  t o  how th e  needs o f  th e  re g io n  can b e s t  
be met and t h i s  judgment canno t be e n t i r e l y  non
p o l i t i c a l .  The h o u s in g  o f f i c e r  o f  a l a r g e  r u r a l  
c o u n c i l  s a id  t h a t  h i s  d u ty  i s  t o  recommend p o l i c i e s  
i n  l i n e  w ith  th e  needs  o f  th e  community and th e  
w ish es  o f  th e  c o u n c i l l o r s .  H is f u n c t io n  shou ld  be 
t o  a d v is e  on what i s  b e s t  f o r  th e  community and t h i s  
may o r  may n o t  in v o lv e  a c c e p t in g  a c i r c u l a r ' s  r e 
com m endations. A lthough th e  judgment i s  p o l i t i c a l ,  
i t  must be made by th e  o f f i c e r  s in c e  he i s  th e  p ro 
f e s s i o n a l  e x p e r t  who has a c c e ss  t o  a l l  th e  r e l e v a n t  
i n f o r m a t io n .  The o f f i c e r  b e l ie v e d  t h a t  to  b re a k  
away from th e  "two n a t io n "  problem  th e  a u t h o r i t y  
sh ou ld  n o t  develop  any r e n te d  a re a  o f  more th a n  f i v e  
a c r e s  and s a id  t h a t  th e  c o u n c i l  i s  b e g in n in g  to  a cc 
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e p t  h i s  view t h a t  a housing  mix i s  d e s i r a b l e .

When an o f f i c e r  f i r s t  r e c e iv e s  a c i r c u l a r  he 
makes a d e c i s io n  which a f f e c t s  th e  subsequen t p a th  
i t  w i l l  ta k e  w i th in  th e  a u t h o r i t y .  The p ro ce d u re  
fo l lo w e d  depends on h i s  i n i t i a l  a ssessm en t o f w hether 
th e  c i r c u l a r  can be d e a l t  w ith  by th e  a d m i n i s t r a t i v e  
o f f i c e r s  a lo n e  o r  w hether i t  has s u f f i c i e n t  p o l i c y  
i m p l i c a t i o n s  to  m e r i t  th e  c o n s id e r a t io n  o f  th e  coun
c i l l o r s  by b e in g  p la c e d  On th e  committee agendc\ f o r  
in f o r m a t io n  o r  p o l i c y  d e c i s i o n .  The grade  o f  th e  
o f f i c e r ,  th e  n a tu r e  o f  th e  departm en t and th e  g e n e ra l  
s t r u c t u r e  o f  th e  a u t h o r i t y  a l l  d e te rm in e  w hether  th e  
p o l i c y  a s p e c t s  o f  th e  c i r c u l a r  w i l l  be b ro u g h t  o u t .

F o r c e r t a i n  c l a s s e s  o f  a d m i n i s t r a t iv e  s t a f f ,  
t h e i r  work i n  r e l a t i o n  to  c i r c u l a r s  i s  l im i t e d  to  
c a r r y i n g  ou t th e  v a r io u s  a d m i n i s t r a t iv e  changes made 
n e c e s s a r y .  Low g rade  o f f i c e r s  a re  u n l i k e l y  t o  be 
aware o f  th e  p o l i c y  i m p l i c a t io n s  s in c e  th e s e  a re  n o t  
d i r e c t l y  r e l a t e d  to  t h e i r  work. One a s s i s t a n t  
h o u s in g  o f f i c e r  commented t h a t  c i r c u l a r s  r a r e l y  made 
an im pact on th e  r o o t s  o f  l o c a l  housing  p r a c t i c e  in  
te rm s  o f  d a i l y  a d m i n i s t r a t i o n .  Many do n o t  even 
r e a c h  th e  f i e l d  o f f i c e r s .  He seldom needed to  r e f e r  
t o  in fo r m a t io n  i n  c i r c u l a r s  s in c e  t h i s  was g e n e r a l l y  
s u p p l ie d  by th e  c h i e f  o f f i c e r .

A number o f  l o c a l  government o f f i c i a l s  rem arked 
t h a t  t e c h n i c a l  o f f i c e r s  i n  d ep a r tm en ts  r e s p o n s ib l e  
f o r  such  m a t t e r s  as  road  c o n s t r u c t io n  a re  more i n 
c l i n e d  t o  a c c e p t  c e n t r a l  c i r c u l a r s  w i th o u t  q u e s t io n  
th a n  t h e i r  c o u n te r p a r t s  i n  hous ing  and e d u c a t io n .
The more p e r s o n a l  th e  s e r v i c e ,  th e  more o f f i c e r s  a re  
awqre o f  th e  p o l i t i c a l  a s p e c t s  o f  c i r c u l a r s .  As 
th e y  do n o t  u s u a l l y  r a i s e  p o l i t i c a l  i s s u e s ,  s c i e n t i 
f i c  o f f i c e r s  n a t u r a l l y  view them in  n o n -p o l ic y  
te rm s .  One i n n e r  London c o u n c i l ' s  e n v iro n m en ta l  
h e a l t h  o f f i c e r s  t r e a t e d  d e p a r tm e n ta l  c i r c u l a r s  as
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" s a c r o s a n c t " .  I t s  highways departm ent had found 
t h a t  th e  Departm ent o f  th e  Environment o f f e r e d  good 
p r a c t i c e  to  h ig h  t e c h n i c a l  s ta n d a rd s  and th o u g h t  i t  
s e n s i b l e  to  a c c e p t  i t s  e x p e r t i s e .  Housing and educ
a t i o n  c i r c u l a r s ,  however, f r e q u e n t ly  c o n ta in  m ajor 
p o l i c y  of a c o n te n t io u s  n a tu r e  and o f f i c e r s  s c r u t i 
n i s e  them c l o s e l y  to  b r in g  t h i s  p o l ic y  t o  th e  coun
c i l ' s  a t t e n t i o n .

The i n t e r n a l  o r g a n i s a t io n  o f  th e  departm en t 
a f f e c t s  th e  c o u n c i l ’s p o l i c y  re sp o n se  to  government 
c i r c u l a r s .  In  one l a r g e  London a u t h o r i t y  a s e p a r a te  
h o u s in g  p o l i c y  o f f i c e r ,  th e  A s s i s t a n t  Borough Housing 
O f f i c e r  ( P o l i c y  and S p e c ia l  P r o j e c t s ) ,  had th e  r e 
s p o n s i b i l i t y  o f  r e p o r t i n g  upon t h e i r  lo n g - te rm  p o l i c y  
i m p l i c a t i o n s .  He m a in ta in ed  t h a t  every  c i r c u l a r  has 
p o l i c y  and f i n a n c i a l  r e p e r c u s s io n s ,  g iv in g  th e  exam
p le  o f  a c i r c u l a r  lo w e r in g  th e  c o s t  l i m i t s  f o r  
c o u n c i l  house d o o r s .  In  tim e t h i s  w i l l  c o n t r i b u t e  
t o  a g ra d u a l  d e t e r i o r a t i o n  i n  th e  q u a l i t y  o f  th e  
h o u s in g  s to c k  i f  t h e  a u t h o r i t y  canno t a f f o r d  t o  make 
r e p a i r s .  Host c o u n c i l s  do n o t  have a s p e c i a l l y  
a s s ig n e d  o f f i c e r  t o  c o n s id e r  th e  w ide r  p o l i c y  a s p e c t s  
o f  c i r c u l a r s  and th e  c h i e f  o f f i c e r  i s  ex p ec te d  t o  
p e rfo rm  t h i s  f u n c t i o n .

The f u l l e s t  p o l i c y  a p p r a i s a l  o f  c i r c u l a r s  emerges 
i n  th o s e  a u t h o r i t i e s  o p e ra t in g  a system  o f i n t e r 
d e p a r tm e n ta l  c o n s u l t a t i o n  between th e  o f f i c e r s .  T h is  
may ta k e  th e  form of m ee tin gs  o f  th e  d i r e c t o r a t e  
team . The ty p e  o f  l o c a l  a u t h o r i t y  o r g a n i s a t io n  which 
en co u rag e s  th e  g r e a t e s t  amount o f  in te r c h a n g in g  o f  
id e a s  i s  t h a t  b a sed  on a c o rp o r a te  sys tem . The c o r 
p o r a t e  model e n v is a g e s  an o v e r a l l  p la n n in g  scheme 
d e a l in g  w ith  p o l i c y ,  a l l o c a t i n g  r e s o u r c e s  th ro u g h o u t  
th e  a u t h o r i t y  and r e l a t i n g  th e  v a r io u s  a c t i v i t i e s  of 
th e  d e p a r tm e n ts  t o  each  o t h e r .  An in t e r d e p a r tm e n ta l  
team i s  u sed  as  a c o - o r d i n a t i n g  v e h ic le  f o r  p o l i c y  
a n a l y s i s .  In  1972 th e  B ains Committee on th e  manage-
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ment and s t r u c t u r e  o f  l o c a l  government a n t i c i p a t e d  
t h a t  th e  programme a re a  comm ittee would encourage  a 
c o rp o r a te  r a t h e r  th a n  a d e p a r tm e n ta l  approach  so t h a t  
each com m ittee  c o u ld  c a l l  upon and be s e rv ic e d  by th e  
s k i l l s  and e x p e r ie n c e  of a number o f  d i f f e r e n t  de
p a r tm e n t s .  To supplem ent t h i s  c o rp o ra te  management 
s t r u c t u r e ,  th e  p o l i c y  e v a lu a t io n  o f  p a r t i c u l a r l y  im
p o r t a n t  c i r c u l a r s  i s  r e s e r v e d  f o r  s p e c i a l  p r o j e c t  
teams which examine th e  lo n g - te rm  im p l i c a t i o n s  f o r  
th e  a u t h o r i t y .  One consequence o f  th e  i n t r o d u c t i o n  
o f  c o rp o r a te  sy s te m s , re c o g n ise d  by John D ear lo v e , 
has  been  t o  g iv e  o f f i c e r s  a g r e a t e r  r o l e  i n  d e c i s io n  
f o r m u la t io n :

"The a t te m p t  t o  in t ro d u c e  c o rp o r a te  
p la n n in g  i n to  l o c a l  government has 
p ro b a b ly  se rv e d  to  s t r e n g th e n  th e  
hand o f  th o s e  o f f i c e r s  who a re  l e s s  
i n t i m a t e l y  in v o lv e d  in  th e  d i r e c t  
p r o v i s i o n  o f  s e r v i c e s  to  th e  p u b l ic  
and so a re  more a b le  t o  ta k e  th o s e  
d e c i s i o n s  which a re  d e f in e d  a s  b e in g  
i n  th e  i n t e r e s t s  o f  th e  ’community’ 
a s  a w h o le ."  6

D e s p i te  t h i s  deve lopm en t, i n  b o th  c o rp o ra te  and t r a d 
i t i o n a l  a u t h o r i t i e s  t h e  o f f i c e r s  s t r e s s e d  t h a t  members 
c o n t in u e  to  have an o v e r a l l  dom ina tion  i n  m a t t e r s  o f  
p o l i c y .  As one h o u s in g  o f f i c e r  commented, i n  g e n e ra l  
c o u n c i l l o r s  a re  s t i l l  w e l l  i n  c o n t r o l  o f  l o c a l  a f f 
a i r s  and p o l i c i e s .

The amount o f  a t t e n t i o n  a c i r c u l a r  w i l l  r e c e iv e  
depends on w h e th er  i t  r a i s e s  i s s u e s  which a re  o f  
c u r r e n t  co nce rn  t o  th e  c o u n c i l .  The agenda o f  l o c a l  
p o l i t i c s  c o n s i s t s  o f  such i s s u e s .  I f  c o u n c i l  p o l i c y  
in  a p a r t i c u l a r  a r e a  i s  b e in g  rev iew ed , r e l e v a n t  
c i r c u l a r s  w i l l  be g iv en  p r i o r i t y .  However, th o s e  
d e a l in g  w i th  s t a l e  i s s u e s  l a c k in g  l o c a l  p o l i t i c a l  
i n t e r e s t  a re  n o t  l i k e l y  to  r e c e iv e  i n s t a n t  c o n s id e r 
a t i o n .  As P e t e r  R ic h a rd s  has  w r i t t e n :

"Committee members snowed under w ith  
p a p e r s  c o n ta in in g  in fo rm a tio n ,  on^ 
t r i v i a l  m a t t e r s  w i l l  have l e s s  t im e  
t o  r e a d  more im p o r ta n t  documents
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e . g .  M in is t r y  c i r c u l a r s .  In deed , 
where c i r c u l a r s  a re  n o t  im m ed ia te ly  
r e l e v a n t  to  committee b u s in e s s ,  mem
b e r s  may n e v e r  know of th e  e x i s te n c e  
o f a c i r c u l a r  o r  w i l l  n o t  a p p r e c i a te  
i t s  c o n t e n t s . "  y

C i r c u l a r s  c o n ta in in g  recommendations c l e a r l y  c o n t r a r y
to  r e c e n t l y  d e c id e d  c o u n c i l  p o l i c y  a re  l i k e l y  t o  be
sh e lv e d  by th e  o f f i c e r s  w ith o u t  b e in g  r e p o r te d  to
th e  members.

Even when th e  c o u n c i l l o r s  a re  w i l l i n g  to  im ple
ment th e  s u g g e s t io n s  o f  a c i r c u l a r  im m ed ia te ly ,  ad
m i n i s t r a t i v e  d i f f i c u l t i e s  o f t e n  cause  d e la y s .  As we 
have s e e n ,  o f f i c i a l s  may have to  remind members t h a t  
a p o l i c y  can o n ly  be c a r r i e d  ou t i f  i t  i s  f e a s i b l e  
in  p r a c t i c e .  A d m in is t r a t iv e  c o n s id e r a t io n s  te n d  to  
p r e v a i l  o v e r  p o l i t i c a l  p r i n c i p l e s  and l i m i t  th e  scope 
o f  many p ro posed  schem es. For exam ple, th e  manage
ment p rob lem s co n n ec te d  w ith  j o i n t  s e r v i c e s  and 
r e p a i r s  which a r i s e  when s i n g l e  u n i t s  i n  t e r r a c e s  o r  
b lo c k s  o f  f l a t s  a re  s o ld  a re  so complex t h a t  o f f i c e r s  
i n v a r i a b l y  add s t r o n g  r e s e r v a t i o n s  i f  t h i s  p o l i c y  i s  
a d v o c a te d .  Some su g g e s te d  t h a t  th e  a d m i n i s t r a t i v e  
p rob lem s may be e x a g g e ra te d  o r  even in v e n te d  by 
o f f i c e r s  t o  p re v e n t  t h e  im p le m e n ta t io n  o f  what a re  
c o n s id e r e d  t o  be i l l - j u d g e d  p o l i c i e s  r e s u l t i n g  from 
c e n t r a l  c i r c u l a r s .

Some c o u n c i l  members r e l y  h e a v i ly  on t h e i r  o f f 
i c e r s  t o  p ro v id e  in fo rm a t io n  about th e  lo n g - te rm  
p o l i c y  i m p l i c a t i o n s  o f  a d o p tin g  p a r t i c u l a r  c i r c u l a r s .  
O th e rs  do n o t  fo rm u la te  lo n g - te rm  s t r a t e g i e s  b u t  
make d e c i s i o n s  on th e  b a s i s  o f  s h o r t - t e r m  p o l i t i c a l  
c r i t e r i a  w i th o u t  c o n s id e r in g  t h e i r  e f f e c t s  on r e 
l a t e d  p o l i c i e s .  One ho usin g  o f f i c e r  s a id  t h a t  he 
l e a v e s  th e  i n i t i a l  p o l i c y  d e c i s io n  e n t i r e l y  t o  th e  
c o u n c i l l o r s  and o n ly  s u b s e q u e n t ly  i n d i c a t e s  i t s  
l i k e l y  f u t u r e  e f f e c t s .  These a re  d i f f i c u l t  t o  a s s e s s  
s in c e  th e y  depend on u ndec ided  p o l i c y  d e c i s io n s  i n
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o th e r  a r e a s .

The p o l i c y  re sp o n se  o f  c o u n c i l l o r s  to  c i r c u l a r s  
i s ,  t h e n ,  a f f e c t e d  by th e  l e v e l  and q u a l i t y  o f  i n f o r 
m ation  s u p p l ie d  by th e  o f f i c e r s  and th e  way i t  i s  
p r e s e n t e d .  A l l  r e l e v a n t  background in fo rm a t io n  i s  
n o t  a lw ays p ro v id e d  and t h i s  may le a d  to  i l l - i n f o r m e d  
p o l i c y  d e c i s i o n s .  One o f f i c e r  s a id  t h a t  o n ly  m a te r
i a l  d i r e c t l y  r e l a t i n g  to  th e  d e c i s io n  b e fo re  th e  
com m ittee  i s  g iv e n .  I n  h i s  o p in io n ,  long  a c c o u n ts  
o f  p r e v io u s  c o u n c i l  p o l i c y  on ly  cause  u n n e c e ssa ry  
p o l i t i c a l  rows which d i s r u p t  th e  d e c is io n -m a k in g  
p r o c e s s .  Many o f f i c i a l s  r e f e r r e d  to  th e  am ateur 
s t a t u s  o f  c o u n c i l l o r s  and th e r e  was a commonly h e ld  
view  t h a t  th e y  la c k  th e  a b i l i t y ,  i n c l i n a t i o n  and tim e 
to  examine and a s s i m i l a t e  th e  d e t a i l e d  p a p e rs  d i s t r i 
b u te d  t o  them . O f f i c e r s  t r y  n o t  t o  burden  comm ittee 
members w i th  s u p e r f lu o u s  paperwork and in  most c a se s  
th e y  r e c e iv e  a s h o r t  r e p o r t  i n  p la c e  o f  a copy o f  th e  
c i r c u l a r  i t s e l f .  C o u n c i l lo r s  may n o t  even be a b le  
t o  cope w i th  th e  a b s t r a c t  p re p a re d  by t h e i r  o f f i c e r s .  
In  one a u t h o r i t y  t h e  summary o f  th e  c e n t r a l  hou s ing  
p o l i c y  rev ie w  p u t  t h e  f o u r  volume r e p o r t  i n to  laym an’s 
lan guage  b u t  was s t i l l  to o  le n g th y  f o r  th e  H e a l th  and 
H ousing Committee t o  d i g e s t  f u l l y .  A nother c o u n c i l  
r e p o r t e d  t h a t  i t  u s e s  an " in fo rm a t io n  c i r c u l a r "  accom
p an y in g  th e  com m ittee  m ee ting  agenda to  in form  members 
o f  r e c e n t l y  i s s u e d  c i r c u l a r s  from th e  c e n t r a l  d e p a r t 
ments w i th o u t  f i l l i n g  th e  agenda w ith  i tem s n o t  r e -  
r e q u i r i n g  d e c i s i o n s .  Some o f f i c e r s  th o u g h t  t h a t  
c o u n c i l  members do n o t  need to  have a l l  th e  f a c t s  
b e fo r e  them when making p o l i c y  d e c i s i o n s .  Based on 
p a r t y  p o l i t i c a l  p r i n c i p l e s ,  th e s e  d e c i s io n s  a re  
u s u a l l y  s e t t l e d  w e l l  b e fo r e  any f a c t u a l  in fo rm a t io n  
i s  s u p p l i e d .  One o f f i c e r  n o ted  c y n ic a l l y  t h a t  coun
c i l l o r s  do n o t  l e t  th e  f a c t s  b o th e r  them when making 
a d e c i s i o n .

I t  ap p ea red  t h a t  i n  th e  s h o r t - t e r m  c o u n c i l l o r s
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a re  p re p a re d  to  t o l e r a t e  a d i s a g r e e a b le  p o l i c y  u n der  
p r o t e s t  i f  th e y  a re  aware t h a t  th e  c i r c u l a r  w i l l  soon 
be w ith d raw n . The h o u sing  o f f i c e r  o f a C o n se rv a t iv e  
c o n t r o l l e d  London borough s a id  t h a t  i f  th e  Labour 
P a r t y  had won th e  1979 g e n e ra l  e l e c t i o n ,  th e  l e g a l i t y  
o f P e t e r  S h o r e 's  c i r c u l a r  r e v i s i n g  th e  g e n e r a l  con
s e n t  f o r  th e  s a l e  o f  c o u n c i l  houses m ight have been 
c h a l le n g e d .  S ince  a C o n se rv a t iv e  v i c t o r y  was e x p e c te d ,  
th e  c o u n c i l  i n s t e a d  s e n t  a l e t t e r  o f  p r o t e s t  to  th e  
S e c r e t a r y  o f  S t a t e  a f t e r  c o n s u l t a t i o n s  w ith  th e  Asso
c i a t i o n  o f  M e tro p o l i ta n  A u t h o r i t i e s .  An o f f i c e r  from 
a s i m i l a r  London borough a ls o  s t a t e d  t h a t  i f  th e  March 
c i r c u l a r  had banned a l l  s a l e s  and t h e r e  was no l i k e 
l ih o o d  o f  an e l e c t i o n ,  h i s  a u t h o r i t y  would have ex
p lo r e d  e v e ry  avenue to  evade i t s  e f f e c t s .

In  some a r e a s  o f  l o c a l  ho using  p r a c t i c e ,  c o u n c i l s  
a re  n o t  s u b j e c t  to  c e n t r a l  f i n a n c i a l  and a d m in i s t r a 
t i v e  c o n t r o l  and can p u rsu e  t h e i r  own p o l i c i e s  w i th in  
th e  l i m i t s  l a i d  down by th e  law . The absence  o f  any 
power t o  compel has  n o t ,  however, d e t e r r e d  government 
d e p a r tm e n ts  from se e k in g  to  in f lu e n c e  l o c a l  p o l i c y  
f o r m u la t io n  i n  th e s e  a r e a s .  As John D earlove  has 
w r i t t e n :

" th e  c e n t r a l  government has i t s e l f  
ta k e n  a v a r i e t y  o f i n i t i a t i v e s  
w i th in  sp h e re s  o f  conce rn  t h a t  have 
t r a d i t i o n a l l y  been  more w i th in  th e  
p ro v in c e  o f  l o c a l  governm ent."  8

A number o f  h o u s in g  o f f i c e r s  observed  t h a t  w h ile  mem
b e r s  p r e f e r r e d  to  c o -o p e ra te  w ith  th e  d ep a r tm e n ts  
r a t h e r  th a n  be d e l i b e r a t e l y  o b s t r u c t i v e ,  th e y  on ly  
go a lo n g  w i th  c e n t r a l  gu idance  i f  i t  c o in c id e s  w ith  
l o c a l  p o l i c y .  One London o f f i c e r  s a id  t h a t  c o u n c i l  
members t a k e  no n o t i c e  o f  a d v is o ry  c i r c u l a r s  i f  t h e r e  
i s  a p o l i t i c a l  d is a g re e m e n t .  They have th e  power and 
r i g h t  t o  ig n o re  them on p o l i t i c a l  g roun ds . In  h i s  
v iew , much l e s s  n o t i c e  i s  ta k e n  o f  a d v is o ry  th a n  man
d a to r y  c i r c u l a r s :

" c i r c u l a r s  a re  o n ly  any u se  i f  th e y  
say  what we want t o  h e a r . "
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Many o f f i c e r s  s a i d  th e y  r e s e n te d  and ten d e d  to  
ig n o re  c e n t r a l  p o l i c y  adv ice  i n  a re a s  where l o c a l  
p o l i c y  c o n t r o l  i s  s t i l l  r e t a i n e d .  Such c i r c u l a r s  
were re g a rd e d  as  an un w arran ted  i n t e r f e r e n c e  w ith  
d i s c r e t i o n a r y  powers g iven  to  l o c a l  a u t h o r i t i e s  i n  
th e  f i r s t  p l a c e .  I t  i s  n o t  th e  b u s in e s s  o f  c e n t r a l  
governm ent t o  meddle w ith  l o c a l  democracy by se ek in g  
to  i n f lu e n c e  th e  d e te r m in a t io n  o f  l o c a l  p o l i c i e s  i n  
f i e l d s  o u t s id e  t h e i r  com petence. Grandm otherly  
g u id an ce  i n  c i r c u l a r s  was seen  as g r a t u i t o u s ,  p a t r o 
n i s i n g  and u n n e c e s s a ry ,  th e  p l a y th in g  o f  d e p a r tm e n ta l  
c i v i l  s e r v a n t s  who c o n s i s t e n t l y  f a i l e d  t o  ta k e  i n to  
acco u n t  th e  wide v a r i e t y  o f  problem s f a c in g  a u th 
o r i t i e s  th ro u g h o u t  th e  c o u n try .  One ho using  o f f i c e r  
o f  a Labour c o n t r o l l e d  in n e r  London borough s t r o n g ly  
c r i t i c i s e d  th e  D epartm ent o f  th e  E n v iro n m en t 's  
g r e a t e r  invo lvem en t i n  problem  a re a s  where i t  n e v e r  
p r e v i o u s ly  a d v is e d .  I n  C i r c u l a r  76/77 th e  d e p a r t 
ment examined th e  u se  o f  v a c a n t  and u n d e ro ccu p ied  
h o u s in g  s to c k  by l o c a l  a u t h o r i t i e s .  A ccording  to  th e  
o f f i c e r ,  t h i s  i n t e r f e r i n g  c i r c u l a r  m ere ly  announced 
a problem  w ith  which th e y  were a l r e a d y  f a m i l i a r  and 
c o n ta in e d  no u s e f u l  p r a c t i c a l  a d v ic e .  The same i n f o 
rm a t io n  c o u ld  have been  o b ta in e d  by r e a d in g  th e  p ro 
f e s s i o n a l  j o u r n a l s .  A lthough th e  departm en t owned no 
h o u s in g  s to c k  i t s e l f ,  i t  assumed i t  had e x p e r t i s e  in  
th e  m a t t e r .  The o f f i c e r  a cc ep ted  t h a t  th e  government 
may have w ished  to  encourage  a n a tio n w id e  s t r a t e g y .  
However, he c o n s id e re d  th e  problem  o f u n d e ro c c u p a t io n  
to  be e s s e n t i a l l y  dom estic  in  n a tu r e .

Even when c e n t r a l  ad v ic e  i s  welcomed, i t s  u se  i s  
l i m i t e d  by  i t s  i n e v i t a b l e  g e n e r a l i t y .  Guidance i s s u e d  
t o  a l l  t y p e s  o f  l o c a l  a u t h o r i t y  canno t hope to  p ro v id e  
f o r  th e  u n iq u e  r e g i o n a l  c o n d i t io n s  f a c in g  each one 
and can o n ly  co v e r  th e  b ro a d e r  f e a t u r e s  common to  a l l .  
Being  n a t i o n a l  i n  n a t u r e ,  c e n t r a l  c i r c u l a r s  canno t be 
t a i l o r e d  t o  be d i r e c t l y  r e l e v a n t  t o  a l l  l o c a l  n e e d s .  
S ince  each  a u t h o r i t y  has i t s  own s t r u c t u r e s  and p ro 
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c e d u r e s ,  a d m i n i s t r a t i v e  su g g e s t io n s  te n d  to  be e i t h e r  
so s p e c i a l i s e d  t h a t  th e y  can on ly  be a p p l ie d  by a 
m in o r i ty  o f  a u t h o r i t i e s  o r  so g e n e r a l i s e d  t h a t  th e y  
a re  o f  no p r a c t i c a l  a s s i s t a n c e  to  any o f  them. There 
was w id esp read  agreem ent among th e  o f f i c e r s  t h a t  i t  
i s  a fo rm id a b le  t a s k  to  frame c i r c u l a r s  i n  such a 
way t h a t  th e y  a re  a p p r o p r i a te  to  th e  d i f f e r i n g  needs  
and p rob lem s o f  a wide v a r i e t y  o f  l o c a l  a u t h o r t i e s .

On one v iew , th e  r o l e  o f  c e n t r a l  government i s  
to  d e te rm in e  n a t i o n a l  p o l i c y  and t h a t  o f  l o c a l  govern
ment t o  a p p ly  t h e s e  p r i n c i p l e s  to  th e  p e c u l i a r i t i e s  o f 
l o c a l  f a c t .  C i r c u l a r s  which m ere ly  i n v i t e  c o u n c i l s  t o  
adop t vague i d e a l i s t i c  p o l i c y  g o a ls  w i th o u t  o f f e r i n g  
p r a c t i c a l  a d v ic e  on how th e s e  p o l i c i e s  can be ach iev ed  
a re  n o t  condu civ e  t o  a s a t i s f a c t o r y  r e l a t i o n s h i p  on 
t h i s  b a s i s .  A number o f o f f i c e r s  s a id  t h a t  much cen
t r a l  g u id an ce  c o n s i s t s  o f  g e n e r a l i t i e s  and p l a t i t u d e s  
o f  i n s u f f i c i e n t  im p o rt  to  m e r i t  s e p a r a t e l y  i s s u e d  
c i r c u l a r s .  Some a t t r i b u t e d  t h e i r  g e n e r a l i s e d  n a tu r e  
t o  th e  c e n t r a l  c i v i l  s e r v a n t s '  la c k  o f  g r a s s r o o t s  
e x p e r ie n c e  and u n d e rs ta n d in g  o f  l o c a l  a d m i n i s t r a t iv e  
a f f a i r s .  P o l i c y  a d v ic e  d i s p l a y in g  on ly  a p a r t i a l  
g ra s p  o f  l o c a l  h o u s in g  p r a c t i c e  was h e ld  in  con tem pt.
A c i r c u l a r  g iv in g  g u idance  on empty p r o p e r ty  r a t i n g  
was p a r t i c u l a r l y  c r i t i c i s e d  by th e  l o c a l  a u t h o r i t y  
a s s o c i a t i o n s  i n  t h e i r  1979 Review o f  C e n t r a l  Govern
ment C o n t r o ls  o v e r  L o ca l  A u t h o r i t i e s .  The r e p o r t  
s t a t e d  t h a t  c o u n c i l s  r a t h e r  th an  c e n t r a l  d ep a r tm en ts  
a re  th e  b e s t  ju d g e s  o f  l o c a l  hous in g  needs and th e  
p r o p e r t y  m a rk e t .  One h o u s in g  o f f i c e r  s a id  t h a t  c i v i l  
s e r v a n t s  a t  th e  c e n t r e  f a i l  t o  a p p r e c ia te  t h a t  r e 
commending a p o l i c y  w i th o u t  s u g g e s t in g  a scheme f o r  
i t s  im p le m e n ta t io n  w i l l  n o t  i n s p i r e  l o c a l  a u t h o r i t i e s  
t o  move from th e  s ta g e  o f  i n i t i a l  p o l ic y  a cc ep tan c e  
to  t h a t  o f  t a k i n g  p o s i t i v e  a c t io n .  A c i r c u l a r  w i l l  
on ly  m o t iv a te  a c o u n c i l  t o  c a r r y  o u t c e n t r a l  p o l i c y  
i f  i n  a d d i t i o n  i t  p r e s e n t s  a p r a c t i c a l  and r e a l i s t i c  
scheme f o r  im p le m e n ta t io n  a t  th e  l o c a l  l e v e l .
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A ccord ing  to  th e  h ousing  o f f i c e r  o f  an o u te r  
London "borough, most c i r c u l a r s  c o n ta in in g  ad v ic e  on 
ways t o  improve a d m i n i s t r a t i v e  e f f i c i e n c y  a re  p re a c h 
in g  t o  a c o n v e r te d  m a jo r i t y  and th o se  sm a ll  c o u n c i l s  
which s t i l l  v a lu e  e x p e r t  c e n t r a l  adv ice  a re  g r a d u a l ly  
becom ing more com peten t and l e s s  e c c e n t r i c  in  t h e i r  
h o u s in g  p r a c t i c e .  Large r e s o u r c e f u l  a u t h o r i t i e s  de
v e lo p  t h e i r  own a d m i n i s t r a t i v e  te c h n iq u e s  and a re  
s u f f i c i e n t l y  equ ipped  to  so lv e  problem s i n t e r n a l l y ,  
w i th o u t  r e l y i n g  on o u ts id e  h e lp .  C i r c u l a r s  o f t e n  
d e s c r ib e  d i f f i c u l t i e s  i d e n t i f i e d  and so lv ed  months 
e a r l i e r  and th e  d e p a r tm e n ta l  ad v ice  m erely  con firm s 
th e  a d v i s a b i l i t y  o f  e x i s t i n g  l o c a l  p r a c t i c e s  and 
p r o c e d u r e s .  Much gu idance  i s  b ased  on th e  e x p e r ie n c e  
o f  th e  l a r g e r  a u t h o r i t i e s .  T h e ir  most e f f i c i e n t  p ro 
c e d u re s  a re  recommended as good p r a c t i c e  to  th e  r e s t .  
The c e n t r a l  d ep a r tm en t  p e r i o d i c a l l y  c o l l e c t s  t o g e t h e r  
th e  r e p o r t e d  e x p e r ie n c e  o f  a v a r i e t y  o f  a u t h o r i t i e s  
and c i r c u l a t e s  what has  become th e  consensus o f  op
i n i o n .  In  t h i s  way, l o c a l  government i s  p a r t l y  s e l f 
r e g u l a t i n g .  S ta n d a rd s  a re  ag reed  in  d i s c u s s io n s  
betw een c e n t r a l  and l o c a l  government and p rom ulga ted  
by th e  d e p a r tm e n ts .  C e n t r a l  ad v ice  i s  most welcomed 
by r u r a l  a u t h o r i t i e s  which a re  s low er t o  adopt new 
p ro c e d u re s  and te c h n iq u e s  th an  t h e i r  l a r g e r  c o u n te r 
p a r t s  i n  th e  c i t i e s .  In  th e s e  rem ote c o u n c i l s ,  c i r 
c u l a r s  a re  e x t e n s i v e l y  r e l i e d  upon by o f f i c e r s  who

too
o f t e n  f e e l ^ i s o l a t e d  t o  su p p ly  e x p e r t i s e .

T hroughout a l l  s i z e s  o f  a u t h o r i t y ,  o f f i c e r s  
spoken t o  a g re ed  t h a t  many c e n t r a l  c i r c u l a r s  on l o c a l  
a d m i n i s t r a t i o n  make t h e i r  work e a s i e r  to  c a r r y  o u t .
A c i r c u l a r  on g r a n t s  f o r  d i s a b le d  p e rso n s  was f r e 
q u e n t ly  s in g l e d  o u t as  c o n ta in in g  p a r t i c u l a r l y  u s e f u l  
g u idance  ab ou t which i tem s were a v a i l a b l e  f o r  su b s id y .  
When th e  a d m i n i s t r a t i v e  changes t o  be made a re  so 
fu n d am en ta l  and sw eeping t h a t  a l l  a u t h o r i t i e s  a re  
e q u a l ly  u n p re p a re d ,  c i r c u l a r s  te n d  to  be a p p l ie d  u n i 
v e r s a l l y .  One o f  th e  c l e a r e s t  i l l u s t r a t i o n s  in  r e c e n t
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y e a r s  in v o lv e s  th e  r e o r g a n i s a t i o n  o f  l o c a l  government 
in  1972, d e s c r ib e d  h e re  by R ich a rd s  and Lucas:

" C e n tr a l  government departm en ts  
to o k  an a c t iv e  p a r t  i n  g u id in g  
th e  t r a n s i t i o n  from th e  o ld e r  
o r d e r  t o  th e  new. A s te a d y  flow  
o f  c i r c u l a r s  and memoranda gave 
d e t a i l e d  a d v ice  o r  i n s t r u c t i o n  on 
how th e  v a r io u s  problem s should  
be m et. Where n e c e s s a r y ,  d e t a i l s  
o f  th e  l e g i s l a t i o n  were p ro v id ed  
by s t a t u t o r y  in s t ru m e n ts  b u t  
t h e i r  c o n te n t s  were e x p la in e d  in  
c i r c u l a r s  which became th e  e f f 
e c t i v e  w orking  docum ents. T his 
c e n t r a l  d i r e c t i o n  had th e  m e r i t  
o f  s e c u r in g  u n i f o r m i ty  o f  t r e a t 
ment th ro u g h o u t  th e  c o u n t r y . . .
The h ig h  l e v e l  o f  c e n t r a l  su p e r
v i s i o n  a ro u sed  l i t t l e  re s e n tm e n t .  
O f f i c i a l s ,  i n  p a r t i c u l a r ,  were 
g r a t e f u l  f o r  ad v ice  and i n s t r u 
c t i o n s .  Faced w ith  u n p reced en ted  
p rob lem s and a r e l a t i v e l y  s h o r t  
t im e  t o  so lv e  them, l o c a l  govern
ment needed to  be g iven  a c l e a r  
framework w i th in  which th e  e s s e n t 
i a l  changes co u ld  be made." 9

T u rn in g  t o  t h e  im pact o f  c i r c u l a r s  on c o u n c i l  
p o l i c y ,  i n  t h e  f i n a l  a n a y s i s  t h i s  canno t be a s s e s s e d  
i n  i s o l a t i o n  from th e  complex i n t e r r e l a t i o n s h i p  o f  
p o l i t i c a l ,  a d m i n i s t r a t i v e  and o r g a n i s a t io n a l  f a c t o r s .  
These make i t  e x tre m e ly  d i f f i c u l t  t o  s e p a r a te  and 
i d e n t i f y  s p e c i f i c  cause  and e f f e c t .  No a t te m p t  has 
been  made i n  t h i s  s tu d y  t o  d i f f e r e n t i a t e  th e s e  e l e 
m en ts .  One h o u s in g  o f f i c e r  o f  an a u t h o r i t y  i n  so u th 
e rn  E ngland r e p o r t e d  t h a t  a s  a r e s u l t  o f  a c i r c u l a r  
and d e s ig n  b u l l e t i n  on p ro v id in g  accommodation f o r  
th e  p h y s i c a l l y  h a n d icap p ed , th e  c o u n c i l  was b u i ld i n g  
a number o f  bungalow s f o r  th e  d i s a b le d .  A lthough an 
a u t h o r i t y  may c la im  t h a t  new p o l i c y  was prompted by 
a c i r c u l a r ,  d e p a r tm e n ta l  adv ice  o f t e n  o n ly  a c t s  as  
a c a t a l y s t  which a c c e l e r a t e s  th e  a d o p tio n  o f  what i s  
an i n e v i t a b l e  p o l i c y .  A c i r c u l a r  may be c i t e d  sim ply  
to  g iv e  l o c a l  p o l i c y  g r e a t e r  a u t h o r i t y  and le g i t im a c y .  
An a u t h o r i t y  may u se  d e p a r tm e n ta l  gu idance  as  j u s t i —
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f i c a t i o n  and th u s  i n s u l a t e  i t s e l f  from l o c a l  opp
o s i t i o n  by d e f l e c t i n g  c r i t i c i s m  to  th e  n a t i o n a l  
governm ent. 3y t h i s  means, th e  supposed o b s t a c l e  
of c e n t r a l  c o n t r o l  may be u sed  f o r  i n t e r n a l  p o l i 
t i c a l  d e fe n c e .

The c h a p te r  c lo s e s  by c o n s id e r in g  th e  most 
commonly v o ice d  l o c a l  c r i t i c i s m  o f  d e p a r tm e n ta l  
c i r c u l a r s .  T h is  was t h a t  t h e i r  l a r g e  number makes 
i t  d i f f i c u l t  t o  a s s i m i l a t e  them a l l  and i d e n t i f y  
th o s e  m e r i t i n g  e s p e c i a l l y  c lo s e  s c r u t i n y  and e v a lu 
a t i o n .  One h o u s in g  o f f i c e r  from a London borough 
commented t h a t  th e  d e p a r tm e n ts  c ry  w olf  so o f t e n  
t h a t  im p o r ta n t  c i r c u l a r s  t e n d  n o t  t o  be n o t i c e d .
He com plained  o f  b e in g  " f lo o d e d  w ith  them" and of 
h a v in g  to  " s i f t  th e  wheat from th e  c h a f f " .  The 
a t t e n t i o n  c i r c u l a r s  a re  g iv en  in  te rm s o f  r e p o r t s  
and m ee tin g s  has s u f f e r e d  as a con sequence . Occas
i o n a l l y ,  th e y  a re  m issed  e n t i r e l y  and o n ly  a c te d
upon months a f t e r  b e in g  r e c e iv e d .  The number o f
o f f i c i a l  c i r c u l a r s  i s s u e d  has d e c l in e d  s in c e  i t s  
1976-1977  p e ak ,  p a r t l y  becau se  t h e i r  c o n te n t  has 
been  p r e s e n te d  i n  o t h e r  fo rm s. R e f e r r in g  to  th e  
i s s u e  o f  c o u n c i l  house s a l e s ,  one h o u s in g  o f f i c e r  
w ro te :

" L a te s t  a d v ic e  has  been  r e c e iv e d
i n  t h e  form o f  l e t t e r s  from th e
Under S e c r e t a r y  and from th e  
A s s o c ia t io n  o f  D i s t r i c t  C o u n c i ls .
The l a s t  p r o p e r  c i r c u l a r  was 54 /7 0 , 
d a te d  3 0 .6 .1 9 7 0 .  The m ajor p ro b 
lem r e c e n t l y  has been  th e  la c k  o f  
c i r c u l a r s  o r  o th e r  a u t h o r i t a t i v e  
docum ents . H u r r i e d l y - w r i t t e n  
l e t t e r s  u s u a l l y  c o n ta in  am bigui
t i e s .  There i s  a g e n e r a l l y  ag reed  
f e e l i n g  t h a t  Government ought t o  
be by l e g i s l a t i o n ,  o r  by c i r c u l a r  
a t  w o r s t ,  and some r e s e r v a t i o n s  
abou t government by l e t t e r ,  e sp 
e c i a l l y  becau se  o f  th e  a m b ig u i t i e s  
which te n d  t o  c re e p  i n . "
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CHAPTER FOUR PUBLICATION

The p u b l i c i t y  and a v a i l a b i l i t y  o f c i r c u l a r s  i s  
n o t  governed by any s t a t u t o r y  re q u ire m e n ts  and i t  
i s  l e f t  to  th e  i s s u i n g  departm en t to  d e c id e  w hether 
c i r c u l a r s  a re  to  be p u b l is h e d  o r  s u b je c te d  to  some 
o th e r  p ro c e d u re .  There a re  a wide v a r i e t y  o f  ways 
i n  which th e y  can be made a v a i l a b l e .  They may be 
p r i n t e d  and p u b l is h e d  as o f f i c i a l  c i r c u l a r s  by Her 
M a je s ty 's  S t a t i o n a r y  O f f i c e .  At a low er l e v e l  o f  
f o r m a l i t y ,  th e  c e n t r a l  departm en t may m ere ly  send 
ou t p h o to co p ied  l e t t e r s  and make a rran gem en ts  to  
su p p ly  c o p ie s  t o  i n d iv i d u a l s  who r e q u e s t  them.
L eav ing  such a wide d i s c r e t i o n  w ith  th e  d e p a r tm e n ts ,  
whose a c t i v i t i e s  i n  r e l a t i o n  to  th e  p u b l i c i t y  o f  
c i r c u l a r s  te n d s  to  be m o tiv a te d  by p rag m a tic  r a t h e r  
th a n  d e m o cra t ic  c o n s i d e r a t i o n s ,  means t h a t  t h e i r  
a c t i o n  may e a s i l y  come in to  c o n f l i c t  w ith  c o n s t i t u t 
i o n a l  p r i n c i p l e s .

One req u ire m e n t  o f  a democracy i s  t h a t  law and 
p o l i c y  made by th e  l e g i s l a t i v e  and e x e c u t iv e  b ran c h es  
sh ou ld  be a v a i l a b l e  t o  th e  e l e c t o r a t e .  W ithout 
a c c e s s  t o  l a t e s t  i n fo rm a t io n  about th e  a c t io n s  and 
d e c i s i o n s  o f  governm ent, e f f e c t i v e  p o l i t i c a l  a cc o u n t
a b i l i t y  and r e s p o n s i b i l i t y  i s  l o s t .  Renewed conce rn  
abou t th e  need f o r  open government was v o ice d  in  
J u s t i c e ' s  1978 R e p o r t ,  Freedom o f  In fo rm a t io n .  T h is  
m a in ta in e d  t h a t  o n ly  when th e  p u b l ic  a re  a d e q u a te ly  
in fo rm ed  can th e y  have th e  o p p o r tu n i ty  o f :

" u n d e rs ta n d in g  and e v a lu a t in g  th e  
n a tu r e  o f ,  and th e  r e a s o n s  and 
th e  grounds f o r  d e c i s io n s  ta k e n  
by o r  on b e h a l f  o f  government 
and i t s  a g e n c ie s . "

C o n s t i t u t i o n a l  p u r i s t s  a rgue  t h a t  p eo p le  sho u ld  have 
f u l l  a c c e s s  to  p u b l ic  p o l i c i e s  which a f f e c t  them and 
t h a t  a l l  r e l e v a n t  in fo rm a t io n  shou ld  be made a v a i l a 
b l e .
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In  p r a c t i c e ,  however, t h e r e  a re  o th e r  c o n s i d e r - ,  
a t i o n s  and e x c e p t io n s  must be made to  t h i s  p r i n c i p l e  
o f  com plete  open governm ent. We have seen  i n  an 
e a r l i e r  c h a p te r  t h a t  i n f o r m a l i t y  and f l e x i b i l i t y  a re  
e s s e n t i a l  f o r  th e  e f f e c t i v e  a d m i n i s t r a t io n  o f  law 
and p o l i c y .  I t  i s  t h e s e  p rag m a tic  f a c t o r s  which have 
most s i g n i f i c a n t l y  in f lu e n c e d  th e  n a tu r e  o f  th e  
p u b l i c i t y  and a v a i l a b i l i t y  o f  c i r c u l a r s .  The conse 
quences o f  n o n - p u b l i c a t i o n ,  in  p a r t i c u l a r ,  o f f e r -  
d e p a r tm e n ts  a number o f  adv an tag es  in  te rm s o f  e f f i 
c i e n t  a d m i n i s t r a t i o n .  P u b l i c a t io n  may be more 
c o n s i s t e n t  and co m p a tib le  w ith  a d em o cra tic  system  
b u t  n o n - p u b l i c a t i o n  i s  o f t e n  p r e f e r r e d  becau se  i t s  
conven ience  s u i t s  th e  o v e r r i d i n g ly  p rag m a tic  approach  
o f  government d e p a r tm e n ts .  The fundam en ta l c o n s t i 
t u t i o n a l  q u e s t io n  i s  how h ig h  a premium shou ld  be 
p la c e d  on s e c u r in g  good a d m i n i s t r a t io n  when d e m o cra t ic  
p r i n c i p l e s  a re  s a c r i f i c e d  in  th e  p r o c e s s .

P a r t  One P o l i c y  and a d m i n i s t r a t i o n

W hether a c i r c u l a r  i s  p r i n t e d  and p u b l is h e d  by 
HliSO l a r g e l y  d e te rm in e s  th e  e x te n t  o f  i t s  su bseq uen t 
a v a i l a b i l i t y .  C i r c u l a r s  " p u b l is h e d  under a u th o r i t y "  
in  a numbered s e r i e s  a re  more a c c e s s i b l e  th a n  th o se  
which rem ain  u n p u b l is h e d .  P u b l ish e d  c i r c u l a r s  a re  
o f f i c i a l  government p u b l i c a t i o n s  and re c o rd e d  i n  th e  
d a i l y  l i s t s .  The Local Government Manpower Committee 
su g g e s te d  f u r t h e r  improvements i n  t h i s  system :

"The p e r i o d i c a l  l i s t s  o f  c i r c u l a r s  
i s s u e d  by th e  Home O ff ic e  and th e  
M in is t r y  o f  H e a l th  shou ld  i n d i c a t e  
t h e i r  s u b j e c t  m a t t e r  i n  g r e a t e r  
d e t a i l  and s i m i l a r  l i s t s  m ight be 
i s s u e d  by o th e r  D ep ar tm en ts ."  1

A ll  c i r c u l a r s  and a d m i n i s t r a t i v e  memoranda i s s u e d
each  y e a r  by th e  Departm ent o f  E d u ca tio n  and S c ien ce
a re  c o l l e c t e d  i n  a bound volume. T h is  e x c e p t io n a l
p r a c t i c e  i s  made p o s s i b l e  by th e  r e l a t i v e l y  sm all
numbers in v o lv e d .  C i r c u l a r s  i n  p r i n t  a re  a v a i l a b l e
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from government bookshops and a few p u b l ic  r e f e r e n c e  
l i b r a r i e s  ho ld  c o p ie s .  O ther so u rc e s  e x te n s i v e l y  
used  by p r a c t i t i o n e r s  a re  th e  v a r io u s  working 
m anua ls . For exam ple, th e  u p d a ted  E n cy c lo p aed ia  o f  
Housing Law and P r a c t i c e  c o n ta in s  a l l  r e l e v a n t  
c i r c u l a r s .  Most im p o r t a n t ly ,  p u b l is h e d  c i r c u l a r s  
a re  a u to m a t i c a l l y  d i s t r i b u t e d  to  a l l  l o c a l  a u th 
o r i t i e s ,  c o u r t s  e t c .  and each body can know w hether 
i t  p o s s e s s e s  a com ple te  s e t .

R e la t iv e  to  o t h e r  p u b l ic  documents such as  Acts 
o f  P a r l ia m e n t  and W hite P a p e rs ,  a c c e s s  to  p u b l is h e d  
c i r c u l a r s  i s  p o o r .  Government b o o k s e l l e r s  o f t e n  
f a i l  to  s to c k  even r e c e n t  c i r c u l a r s  and th e  d i f f i c 
u l t i e s  e n co u n te re d  a re  a g g ra v a te d  by r e g u l a r  in d u s 
t r i a l  d i s p u t e s .  C o l l e c t io n s  i n  p u b l ic  l i b r a r i e s  a re  
i n v a r i a b l y  haphazard  and in c o m p le te .  The l i b r a r i e s  
i n  th e  c e n t r a l  d e p a r tm e n ts  a l l  have com plete  s e t s  
o f  p u b l is h e d  c i r c u l a r s ,  l i s t e d  u n d e r  n o n -P a r l ia m e n ta ry  
p u b l i c a t i o n s .  These l i b r a r i e s  a re  n o t  g e n e r a l l y  open 
to  th e  p u b l ic  and becau se  o f  heavy i n t e r n a l  demand 
may o n ly  be u sed  by o u t s i d e r s  f o r  approved r e s e a r c h  
p u rp o s e s .  Most r e q u i r e  p r i o r  w r i t t e n  p e rm is s io n .

R e p o r ts  i n  th e  n a t i o n a l  p r e s s  p u b l i c i s e s  c i r 
c u l a r s  t o  a w id e r  au d ien ce  th a n  t h e i r  d i r e c t  r e c i p i e n t s  
O c c a s io n a l ly ,  s e c r e t  in f o rm a t io n  i n  c o n t r o v e r s i a l  
a r e a s  o f  p o l i c y  i s  le a k e d .  An a r t i c l e  i n  The Sunday 
Times r e v e a le d  Home O f f ic e  p la n s  i n  th e  e v en t  o f  a 
n u c le a r  a t t a c k :

"The emergency a rra n g e m e n ts ,  s e t  ou t 
i n  44 Home O f f ic e  c i r c u l a r s  -  s i x  o f  
which a re  ’r e s t r i c t e d '  o r  i s s u e d  on 
a 'n e e d - to -k n o w ' b a s i s  -  e x p la in  why 
th e  Home S e c r e t a r y ,  W illiam  W hitelaw , 
has been  r e l u c t a n t  to  r e p l y  to  q u e s t 
io n s  i n  th e  Commons a sk in g  f o r  d e t a i l s  
o f  th e  g o v e rn m e n t 's  p l a n s . "  2

In  a d d i t i o n  to  p u b l i c i s i n g  c i r c u l a r s  hav ing  im p o r ta n t  
p o l i c y  i m p l i c a t i o n s  which m ight o th e rw is e  be o v e r
lo o k ed , th e  p r e s s  a l s o  p e rfo rm s  a watchdog f u n c t io n
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by ex p o sin g  p a r t i c u l a r  a b u se s .  The G u a rd ia n ’s r e p o r t  
on th e  u se  of se c u re  u n i t s  f o r  t roub leso m e  p r i s o n e r s  
su g g e s te d  t h a t  th e  government had k e p t  c i r c u l a r s  
e s t a b l i s h i n g  th e  scheme c o n f i d e n t i a l  becau se  i t  was 
aware t h a t  th e  p o l i c y  would be u n p o p u la r  i f  made 
p u b l i c l y  known 3 .

The s p e c i a l i s t  p r o f e s s i o n a l  j o u r n a l s ,  such as 
th e  Housing Review, th e  L oca l Government C h ro n ic le  
and th e  M un ic ipa l J o u r n a l ,  p ro v id e  a more s y s te m a t ic  
and e x te n s iv e  su rv ey  o f  newly i s s u e d  c i r c u l a r s  th a n  
th e  n a t i o n a l  new sp ap ers .  T h e i r  r e a d e r s h ip  com prises  
th o s e  concerned  w ith  th e  a d m i n i s t r a t i o n  o f  c i r c u l a r s  
and a p a r t  from c o n t r i b u t i n g  to  th e  d eb a te  on p o l i c y  
m e r i t s , t h e  j o u r n a l s  s e rv e  th e  im p o r ta n t  f u n c t i o n  of 
b r i n g in g  c i r c u l a r s  to  t h e i r  a t t e n t i o n .  M a g i s t r a t e s ,  
i n  p a r t i c u l a r ,  r e l y  c o n s id e r a b ly  on a r t i c l e s  i n  The 
M a g is t r a te  and J u s t i c e  o f  th e  Peace e x p la in in g  Home 
O f f ic e  g u id a n c e .  A j o u r n a l  on s o c i a l  w e l fa re  law 
d e s c r ib e d  Home O f f ic e  C i r c u l a r  212/78  which gave 
gu idance  to  C h ie f  C o n s ta b le s  about th e  h e lp  th e y  
c o u ld  e x p ec t  from th e  Departm ent o f  H e a lth  and S o c ia l  
S e c u r i t y  i n  t r a c i n g  th e  w hereabou ts  o f  m is s in g  
c h i l d r e n .  The a r t i c l e  n o te d  t h a t  t h e  in fo rm a t io n  
abou t th e  c i r c u l a r  had been  "checked w ith  th e  Home 
O f f ic e "  4 .

T e c h n o lo g ic a l  improvements i n  copy ing  have meant 
t h a t  th e  d e p a r tm e n ts  a re  now l e s s  r e l i a n t  on t r a d 
i t i o n a l  p r i n t i n g  p r o c e s s e s  f o r  th e  communication o f  
in f o r m a t io n .  In  1950 even c o n v e n t io n a l ly  produced  
c i r c u l a r s  came u n d e r  th e  c r i t i c i s m  o f  th e  L ocal 
Government Manpower Committee:

"Government c i r c u l a r s  shou ld  be 
p r i n t e d  i n  l a r g e r  and b e t t e r  t y p e . "  3

D u p l ic a to r s  c o u ld  n o t  compete w ith  p r i n t i n g  s in c e  th e y
were n o t  equ ipped  t o  p roduce  l a r g e  numbers and th e  end
r e s u l t  was i n v a r i a b l y  u n t id y  in  a p p e a ra n c e .  However,
th e  p r e s e n t  s o p h i s t i c a t i o n  o f  p h o to c o p ie r s  e n a b le s
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many c o p ie s  to  be p roduced  q u ic k ly ,  in e x p e n s iv e ly  
and to  a h ig h  s ta n d a rd  o f  r e p ro d u c t io n  e q u iv a le n t  
to  t h a t  o f  th e  s lo w er  and more c o s t l y  p r i n t i n g '  
p r o c e s s .

The form o f  th e  1979 d e p a r tm e n ta l  com m unications 
on th e  s a l e  o f  c o u n c i l  houses was shaped by th e  
p o l i t i c a l  d e s i r a b i l i t y  o f  q u ick  and d e c i s iv e  a c t i o n .  
I t  was a d m i n i s t r a t i v e l y  more c o n v en ien t  to  d i s t r i 
b u te  p h o to co p ied  l e t t e r s  th a n  p r i n t  o f f i c i a l  c i r c u 
l a r s .  The v a r io u s  p r o c e s s e s  in v o lv e d  in  p u b l i c a t i o n ,  
in c lu d in g  num bering and p r i c i n g ,  would have ta k e n  
c o n s id e r a b ly  lo n g e r  th a n  ru n n in g  o f f  th e  d e s i r e d  
number o f  p h o to c o p ie s .  The c o n s u l t a t i o n s  i n  March 
betw een  th e  D epartm ent o f  th e  Environm ent and th e  
l o c a l  a u t h o r i t y  a s s o c i a t i o n s  had an a c c e l e r a t e d  two 
week t im e ta b le  due to  th e  Labour g ov e rn m en t 's  
d e te r m in a t io n  to  i s s u e  th e  new c o n sen t  w i th o u t  
d e la y .  There was a sen se  o f  u rg en cy  w i th in  th e  
d ep a r tm en t  t o  have th e  co n sen t  i n  o p e ra t io n  b e fo re  
th e  g e n e ra l  e l e c t i o n  was announced. F u r th e rm o re ,  
a s e n i o r  o f f i c i a l  was s h o r t l y  t a k in g  a p e r io d  o f  
l e a v e  and th e  l e t t e r  had to  be i s s u e d  b e fo r e  h i s  
a b se n c e .  The l e t t e r s  were p o s te d  p e r s o n a l l y  by two 
s e n i o r  c i v i l  s e r v a n t s  on th e  m orning o f  16 March.
The h a s t i l y  p roduced  l e t t e r  was d a te d  and s ig n e d  b u t  
c o n ta in e d  no s e r i e s  number and was n o t  on th e  num
b e re d  l i s t .  I t  was a p p a r e n t ly  in te n d e d  to  be 
in c o r p o r a te d  s u b s e q u e n t ly  i n  an o f f i c i a l  c i r c u l a r  
b u t  i n  th e  meantime th e  e l e c t i o n  in te r v e n e d .  The 
May c o rre sp o n d e n ce  was a l s o  i s s u e d  i n  th e  form o f  a 
l e t t e r  r a t h e r  th a n  a p u b l is h e d  c i r c u l a r .  Having 
p led g e d  in  t h e i r  e l e c t i o n  campaign to  change th e  
g e n e r a l  c o n s e n t ,  t h e  new C o n se rv a t iv e  a d m i n i s t r a t io n  
w ished  to  a l t e r  th e  a rrangem en ts  im m ed ia te ly  upon 
e n t e r i n g  o f f i c e .  The l e t t e r  a n t i c i p a t e d  c o n s u l t 
a t i o n s  about t e c h n i c a l  changes to  f a c i l i t a t e  th e  
s a l e  o f  c o u n c i l  houses and an o f f i c i a l  c i r c u l a r  
was th o u g h t  p rem a tu re  and i n a p p r o p r i a t e .  The DoE
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f a i l e d  to  i s s u e  a c i r c u l a r  a t  a l e t e r  d a te  c o n s o l i 
d a t in g  th e  c o n te n ts  o f t h i s  l e t t e r .

These d e c i s io n s  to  u se  p h o to co p ied  l e t t e r s  
a re  i n s t a n c e s  o f  a new developm ent in  which m a t t e r s  
t r a d i t i o n a l l y  co v ered  by o f f i c i a l l y  p u b l is h e d  
c i r c u l a r s  a re  b e in g  p u t  i n t o  u n p u b l ish e d  c i r c u l a r  
l e t t e r s .  T h is change was b ro u g h t  abou t by im prove
m ents i n  copy ing  te c h n o lo g y  which have p ro v id e d  a 
v i a b l e  p r a c t i c a l  a l t e r n a t i v e  to  p r i n t i n g  and o f f i c i a l  
p u b l i c a t i o n  to  d is s e m in a te  d e p a r tm e n ta l  in fo rm a t io n  
and g u id a n c e .  P h o to co p ied  l e t t e r s  a re  more in fo rm a l  
and f l e x i b l e  th a n  p u b l is h e d  c i r c u l a r s  and can assume 
th e  most c o n v en ien t  form d i c t a t e d  by tim e and c o s t .  
A lthough o f f e r i n g  th e  d e p a r tm e n ts  many a d m i n i s t r a t i v e  
a d v a n ta g e s ,  such l e t t e r s  and o th e r  d e v ic e s  f a l l i n g  
s h o r t  o f  o f f i c i a l  p u b l i c a t i o n  s u f f e r  from in a d e q u a te  
p u b l i c i t y .  C i r c u l a r  l e t t e r s  have a s m a l le r  c i r c u 
l a t i o n  th a n  o f f i c i a l  c i r c u l a r s .  They a re  n o t  
a u to m a t i c a l l y  d i s t r i b u t e d  th ro u g h o u t  l o c a l  govern
ment b u t  on ly  s e n t  t o  th o s e  s p e c i f i c  a u t h o r i t i e s  to  
which th e  c e n t r a l  dep ar tm en t w ish es  to  communicate 
th e  in fo r m a t io n .  I t  may be d i f f i c u l t  f o r  a p r i v a t e  
i n d i v i d u a l  to  o b t a in  c o p ie s  o f  p h o to co p ied  l e t t e r s  
which resem ble  p r i v a t e  l e t t e r s .  They may be no 
d i f f e r e n t  i n  form and appea ran ce  from o th e r  r e s t r i c t -  
i v e l y  i s s u e d  d e p a r tm e n ta l  co rre sp o n d en ce  n o t  in te n d e d  
to  be made p u b l i c l y  a v a i l a b l e .  The term  " l e t t e r "  
s u g g e s t s  th e  p re se n c e  o f  a c o n f i d e n t i a l  e lem ent and 
l o c a l  a u t h o r i t i e s  may be r e l u c t a n t  to  r e l e a s e  
c i r c u l a r s  i n d i s t i n g u i s h a b l e  from p r i v a t e  c o rre sp o n d 
ence and n o t  m a n i f e s t l y  p u b l ic  documents t o  which 
everyone  a f f e c t e d  i s  e n t i t l e d  to  have a c c e s s .

A lthough c i r c u l a r s  now l a y  down m ajor s o c i a l  
p o l i c y ,  t r a d i t i o n a l  id e a s  p r e v a i l  t h a t  th e y  a re  s t i l l  
e s s e n t i a l l y  p r i v a t e  l e t t e r s  r a t h e r  th a n  p u b l ic  
documents and t h a t  p u b l i c a t i o n  i s  c o n se q u e n t ly  i n 
a p p r o p r i a t e .  D epartm ents and l o c a l  a u t h o r i t i e s
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o f t e n  m is ta k e n ly  c o n s id e r  t h a t  c e n t r a l  gu idance  i s  o f 
l i t t l e  i n t e r e s t  to  anyone o u t s id e  th e  r e l a t i o n s h i p .  
P u b l i c a t io n  c r e a t e s  r i g h t s  o f  a c c e s s .  The c i r c u l a r  
becomes an o f f i c i a l  document o f  g e n e r a l  p u b l ic  
i n t e r e s t .  There i s  a danger t h a t  an u n p u b l ish e d  
c i r c u l a r  may be t r e a t e d  as  p r i v a t e  co rre sp o n d en ce  
and n o t  as a p u b l ic  document, i n  th e  sense  o f  b e in g  
o f p u b l ic  i n t e r e s t ,  m ere ly  becau se  i t  has n o t  been  
p u b l i s h e d .  N o n -p u b l ic a t io n  may ap p ea r  to  su g g e s t  
t h a t  th e  in fo rm a t io n  i s  on ly  o f  conce rn  to  th e  imme
d i a t e  r e c i p i e n t s .  P u b l ic  a c c e s s  may be d en ied  and 
th e  o p p o r tu n i ty  f o r  inform ed e x t e r n a l  d e b a te  l o s t  in  
consequence . I s s u in g  p h o to co p ied  l e t t e r s  i n s t e a d  o f  
p u b l i s h in g  o f f i c i a l  c i r c u l a r s ,  t h e n ,  i n t e r n a l i s e s  
th e  p ro c e s s  betw een th e  departm en t and th e  l o c a l  
a u t h o r i t y  and makes open d em o cra t ic  d eb a te  and p u b l ic  
c r i t i c i s m  more d i f f i c u l t .

I t  i s  no lo n g e r  p o s s ib l e  to  d i s c o v e r  a l l  o f f i c i a l  
government p o l i c y  by r e l y i n g  on p u b l is h e d  docum ents. 
I n c r e a s in g l y ,  im p o r ta n t  s t a te m e n ts  o f  p o l i c y  a re  
c o n ta in e d  in  p h o to co p ied  l e t t e r s  and c i r c u l a r s  i s s u e d  
by th e  l o c a l  a u t h o r i t y  a s s o c i a t i o n s .  These have a 
l im i t e d  d i s t r i b u t i o n  and a re  n o t  e a s i l y  a v a i l a b l e .  
C losed  i n t e r n a l  p ro c e d u re s  su rroun d  t h e i r  i s s u e .
The g e n e ra l  p u b l ic  may be c o m p le te ly  unaware o f  
l a t e s t  government p o l i c y  o r  have no means o f  knowing 
w h e th e r  th e  in fo r m a t io n  th e y  p o s s e s s  i s  c u r r e n t  and 
c o m p le te .  These d i f f i c u l t i e s  have been  re c o g n ise d  
by th e  Housing C en tre  T ru s t  which made a rrang em en ts  
t o  make in fo rm a t io n  p r e v io u s ly  p u t  in  o f f i c i a l  
c i r c u l a r s  more w id e ly  a v a i l a b l e :

"We know from th e  p a t t e r n  o f  p a s t  
s a l e s  t h a t  DOE C i r c u l a r s  were 
b o u g h t ,  re a d  and u sed  by many 
p eo p le  o th e r  th a n  th e  l o c a l  gov
ernment o f f i c e r s  f o r  whom th e y  
were p r i m a r i l y  in te n d e d .  I t  i s  
now a p p a re n t  t h a t  th e  p r e s e n t  
a d m i n i s t r a t i o n  i s  n o t  u s in g  th e  
c i r c u l a r  as th e  main means o f  
convey ing  in fo rm a t io n  o r  f o r
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i n t e r p r e t a t i o n  o f  p o l i c y .  O ther 
means a re  -being used  in c lu d in g  
sp e e c h e s ,  announcements i n  th e  
House of Commons and l e t t e r s  to  
l o c a l  a u t h o r i t i e s .  A lthough th e s e  
a re  r e p o r t e d  in  th e  P r e s s  we f e e l '  
t h a t  a number o f  Housing C en tre  
Bookshop u s e r s  would l i k e  to  ob
t a i n  th e  f u l l  t e x t .  While th e  
p r e s e n t  s i t u a t i o n  l a s t s ,  t h e r e 
f o r e ,  th e  Bookshop w i l l  endeavour 
to  su p p ly  a copy o f  any such 
p a p e rs  a t  a p r i c e  which co v ers  
our o u tg o in g s  p lu s  a sm a ll  hand
l i n g  c h a rg e .  The same a rran gem en ts  
co u ld  a p p ly  to  c o n s u l t a t i o n  p a p e r s . "  5

B. L ucas, P r i n c i p a l  Housing O f f i c e r  o f  th e  Lon
don Borough o f  Hackney, has warned t h a t  sen d in g  
l e t t e r s  r a t h e r  th a n  p u b l i s h in g  c i r c u l a r s  i s  harm fu l 
to  th e  d e m o cra t ic  p ro c e s s  which r e l i e s  on a l l  
p a r t i c i p a n t s  hav ing  a c c e s s  to  r e l e v a n t  in f o rm a t io n .  
R e f e r r i n g  to  th e  p r a c t i c e  o f  p l a c in g  Housing I n v e s t 
ment Programme in fo rm a t io n  in  l e t t e r s  i n s t e a d  o f  
c o n v e n t io n a l  o f f i c i a l  c i r c u l a r s ,  he concluded :

" I f  t h i s  i s  th e  way t h a t  th e  number 
o f  c i r c u l a r s  p u b l is h e d  i s  t o  be 
re d u c e d ,  t h e r e  w i l l  be s e r io u s  
co n seq u e n ce s .  For exam ple, t h i s  
in fo rm a t io n  abou t HIPs w i l l  n o t  
be a v a i l a b l e  in  l i b r a r i e s  n o r  
w i l l  i t  be p o s s ib l e  to  p u rch ase  
a copy o f  th e  l e t t e r  from HMSO.
S tu d e n ts ,  i n t e r e s t e d  laymen, ho using  
p r a c t i t i o n e r s  o u t s id e  l o c a l  govern
ment and c o m p ile rs  o f  h o us ing  t e x t s  
w i l l  n o t  have easy  a c c e ss  to  th e  
in f o r m a t io n .  I f  t h i s  p r o c e s s  con
t i n u e s  i n d e f i n i t e l y ,  c o u n c i l l o r s  
and p r e s s u r e  g roups w i l l  n o t  f i n d  
i t  e a sy  to  u n d e rs ta n d  th e  back
ground o f  h o u s ing  f in a n c e  and 
a r t i c u l a t i o n  o f  in fo rm ed  and con
s t r u c t i v e  re s p o n se s  from l o c a l  
r e s i d e n t s  w i l l  be ham pered ."  7

Dem ocratic  power i s  abused when d e p a r tm e n ts  
c a r r y  ou t p o l i c y  by means o f  c o n f i d e n t i a l  c i r c u l a r s  
to  av o id  p o l i t i c a l  d e b a te  and p o t e n t i a l  c r i t i c i s m .  
One in s t a n c e  in v o lv e d  th e  use  o f  s e c r e t  c i r c u l a r s  to
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e s t a b l i s h  th e  p o s s ib l y  i l l e g a l  c o n t r o l  u n i t  system  
f o r  p r i s o n e r s .  F5, th e  P r i s o n s  Departm ent D iv is io n  
o f  th e  Home O ff ic e  r e s p o n s ib l e  f o r  s e c u r i t y  and 
c o n t r o l ,  s u c c e s s f u l l y  advoca ted  t h a t  th e  t o t a l  p e r io d  
o f  s t a y  shou ld  be as long  as s i x  m onths. O f f i c i a l  
p r i s o n  r u l e s ,  however, o n ly  a llow ed  s o l i t a r y  con
f in em en t f o r  one month b e fo re  re v ie w . Mr. Ernes o f  
P2 D iv i s io n ,  r e s p o n s ib l e  f o r  medium and long  term  
p o l i c y ,  commented on 24 J u ly  1974:

"This i s  th e  k in d  o f  d is c re p a n c y  
which co u ld  be p ick e d  up by th e  
p r i s o n e r s  o r  f o r  t h a t  m a t te r  th e  
Howard League o r  some o th e r  
p r e s s u r e  g ro u p ."

Aware o f  t h i s  l i k e l y  o p p o s i t io n ,  th e  d e p a r tm e n t 's
c i r c u l a r  to  p r i s o n  g o v e rn o rs  s e t t i n g  up th e  regim e
was k e p t  s e c r e t .  I t  warned t h a t  t h e r e  were bound
to  be p r e s s u r e s  to  m odify i t s  s e v e r i t i e s  and i n s i s t e d
upon r i g i d  c e n s o r s h ip .  Miss Owen o f  P5 n o ted  t h a t
th e  c i r c u l a r  would n o t  be a v a i l a b l e  to  Members o f
P a r l ia m e n t  :

"Only c i r c u l a r  i n s t r u c t i o n s  which 
modify s t a n d in g  o rd e r s  a re  s e n t  
t o  th e  House o f  Commons L ib r a r y .
T h is  one w i l l  n o t  t h e r e f o r e  go 
to  th e  House o f  Commons."

Once exposed , th e  c o n t r o l  u n i t  system  was w id e ly
c r i t i c i s e d  le a d in g  to  i t s  h a s ty  a l t e r a t i o n  and
e v e n tu a l  abandonment 8 .

In  1979 Douglas A lle n  t o l d  a l l  government d e p a r t 
ments t h a t  p o l i c y  p a p e rs  sho u ld  be p re p a re d  w ith  a 
view to  p u b l i c a t i o n .  T h is  s t e p  tow ards more open 
government was, however, s h o r t - l i v e d  f o r  th e  i n s t r u 
c t i o n  was s u b s e q u e n t ly  w ithdraw n by Angus Maude. In  
p r a c t i c e ,  th e  e f f e c t  o f  a re q u ire m e n t  t h a t  a l l  c i r 
c u l a r s  must be p u b l i s h e d  would be t h a t  th e  d ep a r tm en ts  
would seek  a n o th e r  p ro c e d u re  f o r  d e a l in g  w ith  s e n s i 
t i v e  m a t te r s  o u t s id e  p u b l ic  knowledge. A lthough th e  
te le p h o n e  w i l l  rem ain  a u s e f u l  means o f  c l a r i f i c a t i o n ,  
i t  s u f f e r s  th e  c o r re sp o n d in g  drawback of impermanence
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as  t h e r e  i s  no w r i t t e n  re c o rd  of th e  com m unication. 
For t h i s  r e a s o n ,  th e  new word p ro c e s s in g  te c h n o lo g y  
i s  l i k e l y  to  make a s  p ro foun d  an im pact on c e n t r a l -  
l o c a l  r e l a t i o n s  as  th e  t y p e w r i t e r  and th e  p h o to 
c o p ie r .  Local a u t h o r i t y  com puters l in k e d  to  th e  
c e n t r a l  d e p a r tm e n ts  co u ld  p ro v id e  an i n s t a n t  means 
o f  p o l i t i c a l  com m unication and a c o n t i n u a l l y  r e v i s e d  
sou rce  o f  r e f e r e n c e  t o  a s s i s t  l o c a l  a d m i n i s t r a t i o n .  
Messages from th e  c e n t r e  c o u ld  he p r i n t e d  as  th e y  
a re  r e c e iv e d  o r  i f  c o n f i d e n t i a l  rem ain  s to r e d  to  
be r e t r i e v e d  in  th e  form o f  a v id eo  d i s p l y  when 
r e q u i r e d .  Once a com prehensive system  i s  e s t a b l i s h e d ,  
i t  may prove u n n e c e s s a ry  to  keep fo rm al s e p a r a te  
r e c o r d s  o f  communicated in fo r m a t io n .  The word p ro 
c e s s in g  r e v o l u t i o n  w i l l  make p o s s ib l e  a  perm anen t,  
i n t e r n a l  and, most s i g n i f i c a n t l y ,  n o n -p u b l ic  system  
f o r  t h e  management o f c e n t r a l - l o c a l  a f f a i r s .  T h is  
te c h n o lo g y  p o se s  a t h r e a t  t o  d e m o c ra t ic  open govern
ment a s  o u t s i d e r s  c o u ld ,  i n t e n t i o n a l l y  o r  o th e rw is e ,  
be d e n ie d  a c c e s s  t o  im p o r ta n t  p o l i c y  d e c i s io n s  and 
i n f o r m a t io n .  An in d ep e n d en t  system  o f w atchdogs 
w i l l  need to  be e s t a b l i s h e d  t o  c a r r y  ou t random in 
s p e c t io n s  o f  com puter d a ta  banks to  en su re  t h a t  
p u b l i c  knowledge i s  n o t  b e in g  r e s t r i c t e d  u n re a s o n a b ly .

P a r t  Two Law

I t  seems l i k e l y  t h a t  c i r c u l a r s  c o n ta in in g  sub
d e le g a te d  l e g i s l a t i o n  do n o t  have to  be p u b l is h e d  to  
make them v a l i d  and t h a t  l i a b i l i t y  i s  n o t  dependent 
on t h i s  e le m e n t .  There i s  no s t a t u t o r y  d i r e c t i o n  
r e g a r d in g  th e  p ro m u lg a t io n  o f  such l e g i s l a t i o n  e i t h e r  
r e l a t i n g  to  v a l i d i t y  o r  l i a b i l i t y  and t h e r e  i s  no 
common law r u l e  t h a t  i t  must be p u b l is h e d  to  be v a l i d .  
The c o u r t s  have n o t  y e t  h e ld  t h a t  p r i n t i n g  and p u b l i 
c a t i o n  a re  n e c e s s a r y  c o n d i t i o n  p r e c e d e n ts  t o  t h e  
e x i s t e n c e  o f  l i a b i l i t y .  A lthough  n o t  a r u l e  o f law , 
i t  i s  a c l e a r l y  e s t a b l i s h e d  m a t t e r  o f  p r i n c i p l e  t h a t  
th e  maxim " ig n o ran c e  o f  th e  law i s  no d e fe n ce "  can
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on ly  o p e ra te  f a i r l y  i f  th e  law i s  b o th  f r e e l y  a v a i l 
a b le  and e a s i l y  a c c e s s i b l e .  In  B lackpoo l C o rp o ra t io n  
V .  L ock er ,  Lord S c o t t  s t r e s s e d  t h a t  p ro m u lg a tio n  i s  
an e s s e n t i a l  l i n k  in  th e  th e o ry  o f  th e  l i a b i l i t y  o f 
th e  i n d iv i d u a l :

" I t  seems to  me v i t a l  t o  th e  whole 
E n g lish  th e o ry  o f  th e  l i b e r t y  o f  
th e  s u b je c t  t h a t  th e  a f f e c t e d  
p e rso n  shou ld  be a b le  to  a s c e r t a i n  
what l e g i s l a t i o n  a f f e c t i n g  h i s  
r i g h t s  has been p a sse d  under 
s u b -d e le g a te d  pow ers ."  9

M in is t e r s  may e x e r c i s e  t h e i r  s t a t u t o r y  powers to  
p ro v id e  gu idance  by i s s u i n g  c i r c u l a r s .  In  a l a t e r  
c h a p te r  we s h a l l  see  t h a t  th e s e  powers a re  now b e in g  
u sed  to  s y s te m a t i s e  th e  e x e r c i s e  o f  l o c a l  a u t h o r i t y  
d i s c r e t i o n  by l a y in g  down p r i o r i t i e s  which th e  c e n t r e  
e x p e c t  to  be fo l lo w ed  in  acco rdance  w ith  e s t a b l i s h e d  
n a t i o n a l  p o l i c i e s .  S in ce  c i r c u l a r s  c o n ta in in g  such 
gu id an ce  a re  j u d i c i a l l y  acknowledged to  have l e g a l  
e f f e c t ,  th e y  shou ld  be produced in  a c o n s i s t e n t  
r e c o g n iz a b le  form so t h a t ,  l i k e  A cts and S t a t u t o r y  
I n s t r u m e n ts ,  th e y  a re  g a th e re d  t o g e t h e r  i n t o  a 
s t a n d a r d i s e d  body o f  law . A ccording  to  R.E. Megarry:

" th e  main o b je c t io n  to  adm ini
s t r a t i v e  q u a s i - l e g i s l a t i o n  i s  
i t s  haphazard  mode o f  prom ul
g a t i o n . "  10

The p u b l i c a t i o n  o f  c i r c u l a r s  i n  an o f f i c i a l  
s e r i e s  m ight a c h ie v e  th e  r e q u i r e d  u n i f o r m i ty  and 
c o n s i s t e n c y .  However, u n l ik e  A cts and S t a t u t o r y  
I n s t r u m e n ts ,  th e y  do n o t  f a l l  c o n v e n ie n t ly  i n t o  a 
s e l f - d e f i n e d  and s e l f - c o n t a i n e d  c a te g o ry  o f  l e g i s 
l a t i o n .  S.A. de Smith to o k  th e  view t h a t  c i r c u l a r s  
would be ou t o f  p la c e  i n  th e  S t a t u t o r y  In s t ru m e n ts  
S e r i e s  :

" i t  i s  c l e a r  t h a t  i n  th e  m a jo r i t y  
o f  c i r c u l a r s ,  n o te s  f o r  gu idance  
and s i m i l a r  docum ents, i n c lu d in g  
th e  documents m entioned i n  c o u r t ,  
th e  i n s t r u c t i o n s  (w h e th e r  l e g i s -
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l a t i v e  o r  e x e c u t iv e )  t h a t  d i r e c t l y  
a f f e c t  th e  r i g h t s  o f  th e  p u b l ic  a re  
over-shadow ed by a mass o f  i n s t r u c t i o n s  
and g e n e ra l  a d m i n i s t r a t io n  t h a t  cou ld  
n o t  p o s s ib l y  be d e s c r ib e d  as l e g i s 
l a t i v e .  For th e s e  r e a s o n s ,  th e  S t a t 
u to r y  In s t ru m e n ts  S e r i e s  i s  n o t  th e  
a p p r o p r i a te  medium f o r  p u b l i s h in g  
c i r c u l a r s .  I t  i s  o f te n  d i f f i c u l t  to  
say  w he ther  a c i r c u l a r  s u b - d e le g a t in g  
a M i n i s t e r ' s  powers in c lu d e s  l e g i s 
l a t i v e  m a t e r i a l ;  even i f  p a r t l y  l e g i s 
l a t i v e ,  a c i r c u l a r  u s u a l l y  c o n s i s t s  
m ain ly  o f  a d m i n i s t r a t i v e  a d v ic e ."  11

The w r i t e r  d id  n o t  r e j e c t  th e  sy s te m a t ic  p u b l i c a t i o n
o f  c i r c u l a r s  in  some o th e r  form:

"A p o s s ib l e  s o l u t i o n  m ight be t o  p ro 
v id e  t h a t  c i r c u l a r s  and ana lagou s  
documents which a re  n o t  S t a t u t o r y  
In s t ru m e n ts  b u t  which p u r p o r t  to  
have m andatory e f f e c t  shou ld  be pub
l i s h e d  in  a new s e r i e s .  No such 
document would b in d  th e  p u b l ic  u n le s s  
p u b l is h e d  in  t h i s  s e r i e s ,  o r  u n le s s  
exempted from p u b l i c a t i o n  as c o n f i 
d e n t i a l  o r  f o r  some o th e r  re a so n  
p r e s c r i b e d  by an in d ep en d en t R e fe r 
ence C om m ittee ."

F ive  y e a r s  e a r l i e r  i n  1944 R .E . Megarry had d e s 
c r ib e d  th e  l e g i s l a t i v e  e f f e c t  o f  many c i r c u l a r s ,  
w arn ing  t h a t :

" th e  u n re p e a le d  words of th e  s t a t u t e  
may be e m a sc u la te d ,  n o t  by th e  
l e g i s l a t u r e  o r  th e  j u d i c i a r y  b u t  
by mere a d m i n i s t r a t i v e  p r o c e s s . "

G iving  a number o f  examples o f  c i r c u l a r s  and p r a c t i c e
n o te s  c o n ta in in g  announcements about how v a r io u s
l e g i s l a t i v e  p r o v i s i o n s  would be i n t e r p r e t e d ,  he found:

" th e  s t a t u t e  rem ains u n a l t e r e d  on 
th e  s t a t u t e  book b u t  c e a s e s  to  
r e p r e s e n t  th e  e f f e c t i v e  law ."

Megarry concluded  t h a t  a l l  such documents chang ing  th e
law sho u ld  be s u b j e c t  to :

"some un ifo rm  o f f i c i a l  method o f  
p u b l i c a t i o n . . .u n d e r  some t i t l e  
such as  A d m in is t r a t iv e  N o t i f i 
c a t io n s  and D e c is io n s ."

In  Jackson  S t a n s f i e l d  and Sons v .  B u t te rw o r th  Lord
S c o t t  c o n s id e re d  t h e r e  was a s t r o n g  case  f o r  e x te n d -
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in g  th e  system  of th e  1946 S t a t u t o r y  In s t ru m e n ts  Act 
to  c o v e r  a n y th in g  t h a t  in  law amounted to  sub -  
d e le g a te d  l e g i s l a t i o n .  The judge f i r s t  e x p lo re d  
th e  c o n s t i t u t i o n a l  and j u d i c i a l  i s s u e s  r e l a t i n g  to  
th e  p u b l i c i t y  and a v a i l a b i l i t y  o f  c i r c u l a r s  chang ing  
th e  law in  th e  e a r l i e r  c ase  o f  B lackpoo l C o rp o ra t io n .

B lackpo o l C o rp o ra t io n  v .  Locker

D e ta i le d  r e g u l a t i o n s  abou t th e  wartim e r e q u i 
s i t i o n i n g  o f  h o u se s ,  h e ld  to  c o n s t i t u t e  d e le g a te d  
l e g i s l a t i o n ,  were c o n ta in e d  a s e r i e s  o f c i r c u l a r s  
and n o te s  f o r  g u id a n c e .  They d e a l t  w ith  th e  form 
of r e q u i s i t i o n ,  th e  c l a s s e s  o f  p e rso n s  to  be housed 
and th e  r i g h t s  o f  th e  owner to  make r e p r e s e n t a t i o n s  
and to  occupy f o r  h i s  own u s e .  The c i r c u l a r s  n o t  
o n ly  a f f e c t e d  th e  l e g a l  p o s i t i o n  o f  th e  r e c i p i e n t  
l o c a l  a u t h o r i t i e s  b u t  a l s o  t h a t  o f  th e  g e n e ra l  
p u b l ic  by a l t e r i n g  th e  r i g h t s  and l i a b i l i t i e s  of 
i n d i v i d u a l  c i t i z e n s .  The departm en t cou ld  n o t  
r e a s o n a b ly  be e x p ec te d  to  have p ro v id e d  ev e ry  p ro 
p e r t y  owner who was a p o t e n t i a l  v i c t im  of r e q u i 
s i t i o n i n g  w ith  c o p ie s .  However, th e  M in is t r y  was 
d e l i b e r a t e l y  o b s t r u c t i v e  when i t  f r u s t r a t e d  Mr. 
L o c k e r 's  a t te m p ts  to  d i s c o v e r  h i s  l e g a l  p o s i t i o n  by 
r e f u s i n g  him a c c e s s  t o  th e  c i r c u l a r s .  For n e a r l y  s i x  
months th e  co m pla in an t asked  to  i n s p e c t  them. 
P r i v i l e g e  was c la im ed  f o r  th e  l e t t e r s  on th e  b a s i s  
t h a t  th e y  were n o t  p u b l ic  documents b u t  " p r o f e s s 
i o n a l  com m unications o f  a c o n f i d e n t i a l  n a t u r e . "
As th e  p a p e rs  had n o t  been  p u b l is h e d  t h i s  i n d i c a t e d  
t h a t  th e y  were in te n d e d  to  be p r i v a t e  c o r re sp o n 
dence betw een th e  c e n t r a l  dep ar tm en t and th e  l o c a l  
a u t h o r i t i e s .  T h is  argument cou ld  be u sed  to  j u s t i f y  
th e  d isa p p e a ra n c e  o f  a wide range  o f  c i r c u l a r s  
b e h in d  a v e i l  o f  s e c r e c y .  In  an a t te m p t  t o  e x p la in  
th e  a c t io n s  o f  th e  c i v i l  s e r v a n t s ,  S c o t t  L . J .  specu
l a t e d  t h a t  s in c e  th e  document was e n t i t l e d  a c i r c u l a r  
th e  o f f i c i a l s  may:
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"have re g a rd e d  i t  as  c o n f i d e n t i a l  
and f a i l e d  to  r e a l i s e  t h a t  i t  
was in  f a c t  a form o f  d e le g a te d  
l e g i s l a t i o n . "

The c o u r t  d id  n o t  a c c e p t  th e  M i n i s t r y 's  sub
m is s io n s .  No l e g a l  p r i v i l e g e  a t t a c h e d  to  th e  
com m unications which made changes i n  th e  law and 
were c o n se q u e n t ly  documents o f  a p u b l ic  n a t u r e .
I t  i s  i n  th e  p u b l ic  i n t e r e s t  t h a t  th e y  shou ld  be 
known and a v a i l a b l e .  In d ee d , i t  i s  d i f f i c u l t  t o  
c o n te m p la te  c i r c u m s ta n c e s  in  which i t  would e v e r  
be j u s t i f i a b l e  n o t  to  in form  an i n d iv i d u a l  o f  th e  
law a p p l i c a b l e  to  him and th u s  deny h i s  e le m e n ta ry  
r i g h t .

Ja ck so n  S t a n s f i e l d  and Sons v .  B u t te rw o r th

The s e r i e s  o f  c i r c u l a r s  examined i n  t h i s  case  
con ce rned  th e  l i c e n s i n g  o f  l o c a l  a u t h o r i t y  b u i l d i n g .  
The c o p ie s  s u p p l ie d  to  th e  c o u r t  were t y p e w r i t t e n  
and Lord S c o t t  commented "p erhap s  th e y  were n e v e r  
p r i n t e d . "  In  a d d i t i o n ,  t h e r e  were t h r e e  p r i n t e d  
b o o k le t s  c o n ta in in g  s e r i a l  num bers. The judge n o ted  
t h a t  " f o r  some c u r io u s  rea so n "  Number 3 o f  th e  Notes 
o f  Guidance f o r  L oca l A u t h o r i t i e s  was headed "C onfi
d e n t i a l :  f o r  c i r c u l a t i o n  to  l o c a l  a u t h o r i t i e s  o n ly " :

" I t  would seem, t h e r e f o r e ,  t h a t  a t  
th e  t im e m a t e r i a l  to  our c o n s id e r 
a t i o n  t h e r e  was n o th in g  p u b l is h e d  
f o r  th e  in fo rm a t io n  o f  th e  p u b l i c . . .
The ' c i r c u l a r s '  o f  th e  M in is t ry  o f  
H e a l th  i n  th e  p r e s e n t  case  have been  
w i th h e ld  from p u b l i c a t i o n  by EM30 as 
S t a t u t o r y  R ules  and O rd e rs ,  presum
a b ly  becau se  th e y  a re  m ere ly  adm ini
s t r a t i v e  i n  c h a r a c t e r ,  o r ,  where 
l e g i s l a t i v e ,  b ecau se  th e y  c o n s t i t u t e  
s u b -d e le g a te d  l e g i s l a t i o n  f a l l i n g  
o u t s id e  th e  purv iew  o f  th e  S t a t u t 
o ry  In s t ru m e n ts  A c t,  1946, and 
p re v io u s  p r a c t i c e . "

Lord S c o t t  c r i t i c i s e d  th e  s e c re c y  su r ro u n d in g  th e
c i r c u l a r s :
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"At th e  d a te  m a t e r i a l  to  th e  p r e s e n t  
p ro c e e d in g s ,  nam ely, Ju n e , 1946, 
t h e r e  were no means a t  a l l  open to  
th e  p u b l ic  a f f e c t e d  by which a p r i 
v a te  owner w hether an i n d iv i d u a l  o r  
a company, even w ith  th e  a s i s t a n c e  
o f  h i s  lawryer, c o u ld ,  as o f  r i g h t ,  
a s c e r t a i n  what th e  d e t a i l e d  p r o v i 
s io n s  were which in  p r a c t i c e  governed  
and l im i t e d  h i s  r i g h t  o r  e f f e c t i v e  
power to  g e t  a l i c e n s e ,  n o r  w he ther  
th e y  were l e g i s l a t i v e  o r  m ere ly  ad
m i n i s t r a t i v e . . . B o t h  th e  c i r c u l a r s  o f  
th e  M in i s t e r  o f  H e a l th  and th e  n o te s  
o f  th e  M in i s t e r  o f  Works a re  l a r g e l y  
m andatory  in  c h a r a c t e r . . .W h e t h e r  and 
where th e  c o n te n ts  p a s s  from th e  
a d m i n i s t r a t i v e  to  th e  l e g i s l a t i v e  i t  
may n o t  always be easy  to  sa y ,  b u t  
th e  whole o f  th e  p ro ce d u re  was i n  
p r a c t i c e  o b l ig a t o r y  from th e  p o in t  
o f  view o f  th e  un inform ed p u b l i c ,  
who co u ld  n o t  l a w f u l ly  do any b u i l d 
in g  work w ith o u t  f i r s t  g e t t i n g  a 
l i c e n s e ,  and t i l l  Septem ber, 1946, 
t h a t  p u b l ic  had no a c c e ss  to  p u b l is h e d  
in fo rm a t io n  beyond r e g u l a t i o n  56 A and 
th e  la u d a b ly  c o n c is e  o rd e r s  th e re u n d e r  
o f  th e  M in is t ry  o f  Works. That p o s i 
t i o n  o f  e n fo rc e d  ig n o ran c e  was v e ry  
h a rd  and, I  v e n tu re  to  t h i n k ,  con
s t i t u t i o n a l l y  im p ro p e r ."

R e f e r r i n g  to  th e  r e p o r t  o f  th e  Donoughmore Committee, 
Lord S c o t t  s a id  t h a t  th e  c o n te n t  o f  d e le g a te d  l e g i s 
l a t i o n  shou ld  be w i th in  p u b l ic  knowledge and where 
t h e r e  i s  a m ix tu re  o f  d e le g a te d  l e g i s l a t i o n ,  sub
d e le g a te d  l e g i s l a t i o n  and g e n e r a l  a d m i n i s t r a t i o n  i t  
i s  u n j u s t  n o t  t o  make i t  p u b l ic ;

"The gravamen o f  t h e s e  c r i t i c i s m s  i s  
t h a t  when, e s p e c i a l l y  i n  t im e s  of 
c r i s i s ,  th e  government has t o  seek  
a s o l u t i o n  o f  i t s  d i f f i c u l t i e s  i n  an 
e l a b o r a t e  system  o f d e le g a te d  and 
s u b -d e le g a te d  l e g i s l a t i o n ,  i t  i s  
e s s e n t i a l  t h a t  t h e r e  sho u ld  always 
be p u b l i c i t y . "

The f o l lo w in g  examples from th e  r e p o r t s  o f  th e  
J o i n t  Committee on S t a t u t o r y  In s t ru m e n ts  i l l u s t r a t e  
th e  prob lem s co n n ec ted  w ith  e n s u r in g  t h a t  i n d i v i d u a l s  
a f f e c t e d  by c i r c u l a r s  chang ing  th e  law a re  made aware
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of t h e i r  l e g a l  r i g h t s .  They show th e  dilemma f a c in g  
th e  c e n t r a l  d ep a r tm e n ts  as th e y  s t r i v e  to  ach iev e  a 
d e l i c a t e  b a la n c e  betw een a d m i n i s t r a t iv e  conven ience  
and c o n s t i t u t i o n a l  r e q u i r e m e n ts .  Whether th e  s t e p s  
a d epartm en t t a k e s  to  p u b l i c i s e  a c i r c u l a r  a re  
adeq u a te  depends on th e  s i z e  o f  th e  c l a s s  a f f e c t e d .  
Im posing d u t i e s  on a sm a ll  a s c e r t a i n a b l e  group 
o f t e n  c r e a t e s  r i g h t s  in  a l a r g e r  u n i d e n t i f i a b l e  
c l a s s .  A d d ress in g  c i r c u l a r s  to  everybody in f lu e n c e d  
by them i s  c o n se q u e n t ly  a d i f f i c u l t  and sometimes 
im p o s s ib le  t a s k .  I n s t e a d ,  t h e i r  d i s t r i b u t i o n  i s  
n o rm a lly  l im i t e d  to  th e  s m a l le r  and more c e r t a i n  
g ro up , namely th e  l o c a l  a u t h o r i t i e s .  In  such c a s e s ,  
adeq u a te  a c c e ss  t o  o th e r s  may be s a t i s f i e d  o n ly  by 
g e n e r a l  p u b l i c a t i o n .  T h is  i s  su g g e s te d  when th e  
p e rs o n s  l e g a l l y  a f f e c t e d ,  though p e rh a p s  sm a ll  in  
number, a re  n o t  a s c e r t a i n a b l e  o r  when th ey  a re  so 
numerous t h a t  i t  i s  n o t  p r a c t i c a b l e  to  su p p ly  th e  
c i r c u l a r  on an i n d i v i d u a l  b a s i s .  P u b l i c a t io n  may 
be u n n e c e s sa ry  i f  th e  numbers concerned  a re  s m a l l ,  
p ro v id e d  each i n d i v i d u a l  i s  d i s c o v e ra b le  and t h e r e  i s  
a p ro c e d u re  whereby p e rso n s  a f f e c t e d  in  th e  f u t u r e  
w i l l  r e c e iv e  th e  c i r c u l a r  o r  o th e rw ise  be n o t i f i e d  
o f  i t s  e x i s t e n c e .

The N a t io n a l  H e a l th  S e rv ic e  ( T r a n s f e r r e d  S t a f f  
A ppea ls)  O rder 1973

The f i r s t  example shows th e  p r a c t i c a l  d i f f i c u l t 
i e s  i n d i v i d u a l s  a re  c o n f ro n te d  w ith  when t h e i r  r i g h t s  
a re  c o n ta in e d  i n  r e s t r i c t i v e l y  d i s t r i b u t e d  c i r c u l a r s  
r a t h e r  th an  S t a t u t o r y  I n s t r u m e n ts .  T r ib u n a ls  had 
been  s e t  up to  c o n s id e r  a p p e a ls  a g a in s t  th e  conditions 
o f  s t a f f  t r a n s f e r s  as  a r e s u l t  o f  th e  r e o r g a n i s a t i o n  
o f  th e  h e a l th  s e r v i c e .  The O rder ensu red  t h a t  th e  
t r i b u n a l s  c o n tin u e d  to  p o s s e s s  th e  n e c e s s a ry  a u th 
o r i t y  t o  h e a r  a p p e a l s .  However, i t  gave no i n d i c a t i o n  
o f  th e  p ro c e d u re  to  be fo l lo w ed  and th e  departm en t 
t o l d  th e  J o i n t  Committee t h a t  i t  was s e t  o u t  in  th e
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append ix  o f  a c i r c u l a r  s e n t  to  s t a f f  in  1974. The 
Committee f e l t  t h a t  a p o t e n t i a l  a p p e l l a n t  cou ld  have 
c o n s id e r a b le  d i f f i c u l t y  in  d i s c o v e r in g  f o r  h im s e l f  
th e  p ro ce d u re  when he r e f e r r e d  a q u e s t io n  f o r  de te rm 
i n a t i o n .  The c i r c u l a r  was s t a t e d  to  have been 
"drawn to  th e  a t t e n t i o n  o f  a l l  members" by hav in g  
been  p la c e d  on s t a f f  n o t i c e  b o a rd s .  The J o i n t  Comm
i t t e e  had d o ub ts  abou t th e  e f f e c t i v e n e s s  o f  t h i s  
k in d  o f  p u b l i c i t y :

"L ots  o f  n o t i c e s  have come to  me 
in  v a r io u s  p l a c e s  where I  have 
w o r k e d . . . I  may w e l l  have read  
them on th e  board  and f i l e d  away 
i n  th e  r e c e s s  o f my memory a 
l i t t l e  b i t  about i t ,  b u t  on ly  
when i t  happens to  a f f e c t  you do 
you s t a r t  t o  f i n d  o u t  more about 
i t . "  12

The Committee was n o t  s a t i s f i e d  w ith  th e  d e p a r tm e n t 's
r e p l y  t h a t  an a p p e l l a n t  cou ld  go to  th e  management
which would have c o p ie s  o f  r e l e v a n t  c i r c u l a r s :

"His r i g h t  i s  to  see  t h a t  i n s t r u 
ment and th e  p ro ce d u re  t h a t  i s  
t h e r e  f o r  him, s u r e l y ,  so t h a t  
he knows how he can conduct h i s  
c a s e ,  b u t  a t  th e  moment i t  i s  n o t  
a v a i l a b l e  to  h i m . . . t h e  in fo rm a t io n  
sh ou ld  be t h e r e  so t h a t  someone 
can go and loo k  i t  up and d ec id e  
w he ther  i t  i s  a p p r o p r i a te  to  h i s  
ca se  w i th o u t  hav ing  to  c o n s u l t  
management o r  h i s  u n i o n . . . t h e r e  
a re  q u i t e  o f t e n  peo p le  who do n o t  
l i k e  t o  seek  gu idance  u n t i l  th e y  
have t r i e d  t o  p u z z le  th e  whole 
t h in g  o u t  f o r  th e m se lv e s .  They 
l i k e  to  work t h e i r  way th ro u g h  
th e  r e g u l a t i o n s  and d e c id e  what 
t h e i r  r i g h t s  a re  and when th ey  
have i t  c l e a r  th e y  may want to  
p u t  t h e i r  c a se  to  th e  T r ib u n a l ,  
b u t  th e y  have done t h e i r  home
work. "

The dep artm en t p la c e d  f a i t h  in  th e  g o o d -w il l  and i n 
i t i a t i v e  o f  management to  in fo rm  th e  a p p e l l a n t  o f  th e  
p ro ce d u re  b u t  th e  Committee c o n s id e re d  t h a t  t h i s  
sh o u ld  be p e r s o n a l l y  a v a i l a b l e  w ith o u t  him h av in g  to  
r e l y  on an o u ts id e  m e d ia t in g  body:
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"one ought to  be v e ry  c a r e f u l  t o  
l a y  down th e  r u l e s  and r i g h t s  and 
d u t i e s  as betw een employer and 
employee when i t  comes to  a h e a r in g  
b e fo re  a T r i b u n a l , . .You say  t h a t  i t  
i s  n o t  n e c e s s a r y  ( t o  s e t  ou t  th e  
p ro ce d u re  in  th e  O rder i t s e l f )  because  
everybody would know what th e  p ro ce d 
u re  i s  and everybody would a c t  on 
t h a t  p ro c e d u re .  U n fo r tu n a te ly  e v e ry 
t h in g  i s  n o t  q u i t e  so i d e a l  as t h a t ;  
o th e rw is e  one need n o t  l a y  down any 
law a t  a l l . "

The Committee concluded  t h a t :
" th e  c i r c u l a r  sho u ld  have been r e 
d r a f t e d  as a sch ed u le  to  th e  O rder 
o r ,  a t  l e a s t ,  r e f e r e n c e  shou ld  have 
been  made i n  th e  O rder s in c e  w ith o u t  
such r e f e r e n c e  i t  rem ains u n c le a r  
how, u n d e r  A r t i c l e  5 ( 5 ) ,  a T r ib u n a l  
w i l l  ’d e t e r m i n e ' . "

The Seed P o ta to  R e g u la t io n s  1975

The J o i n t  Committee on S t a t u t o r y  In s t ru m e n ts  was 
conce rned  t h a t  th e s e  r e g u l a t i o n s  would en ab le  th e  
M in i s t e r  to  l e g i s l a t e  by c i r c u l a r  w ith o u t  any r e q u i r e 
ment o f  o f f i c i a l  announcement o r  p u b l i c a t i o n :

"D e c is io n s  can be ta k e n  u n d e r  th e  
R e g u la t io n s  by r e f e r e n c e  to  c i r c u l a r s  
i s s u e d  by th e  M in i s t e r  ( f o r  in s t a n c e  
as to  th e  h a rm fu ln ess  o f  a p a r t i c u l a r  
d i s e a s e  o r  p e s t )  which a re  n o t  s p e c i 
f i e d  i n  t h e s e  o r  any o th e r  R e g u la t io n s ;  
in d e e d ,  t h e r e  i s  no s t a t u t o r y  o b l ig a 
t i o n  to  p u b l i s h  o r  p u b l i c i s e  such 
c i r c u l a r s  o r  d e c i s i o n s . ” -̂ 3

The memorandum from th e  Departm ent o f  th e  Environm ent
had s t a t e d  t h a t :

"The d e t a i l e d  c o n d i t io n s  and a r r a n g e 
ments f o r  c e r t i f i c a t i o n s  a re  communi
c a te d  a n u a l ly  to  a l l  g row ers by 
a d m i n i s t r a t i v e  c i r c u l a r . "

The d e p a r tm e n t 's  w i tn e s s  t o l d  th e  Committee t h a t  when
th e  M in i s t e r  made a d i r e c t i o n  o r  d e c i s io n :

" o b v io u s ly  he would have to  in fo rm  th e  
t r a d e  o f  th e  dev e lo p m en t."

The g rad e s  which may be p l a n t e d  on farm s a re  n o t i f i e d
to  a l l  grow ers and from tim e  t o  t im e th e  M in i s t e r
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would t e l l  them which g ra d e s  were a c c e p ta b l e .  Al
though th e  departm en t was s a t i s f i e d  t h a t  i n  p r a c t i c e  
t h e r e  would be no comm unication gap, th e  J o i n t  
Committee b e l i e v e d  t h a t  th e  c i r c u l a r s  and d e c i s io n s  
would be l e g i s l a t i v e  i n  e f f e c t  and c o n se q u e n t ly  
sh ou ld  be p u b l is h e d  o r  announced o f f i c i a l l y .

The R em uneration o f  T each ers  (S c o t la n d )  Amendment 
O rder 1978

The J o i n t  Committee c r i t i c i s e d  th e  f a i l u r e  o f  
t h i s  O rder to  i d e n t i f y  s p e c i f i c  c i r c u l a r s :

" i t  would be d i f f i c u l t  f o r  th e  
t e a c h e r  to  know, from tim e to  
t im e ,  what r u l e s  a re  a p p ly in g  
to  him u n le s s  he can i d e n t i f y  
th o se  c i r c u l a r s  which s e t  out 
th e  a r r a n g e m e n ts . . .The r e s u l t  
f o r  any t e a c h e r  who wants to  
know what th e  s a l a r y  i s  i s  he 
would have to  r e f e r  to  th e  
O rd e r ,  th e  memorandum and to  
any c i r c u l a r  m entioned i n  th e  
O rd e r . . .D o  th e  c i r c u l a r s  v a ry  
v e ry  much, how do th e y  know 
which i s  th e  l a t e s t  c i r c u l a r ?
. . .S h o u l d  t h e r e  n o t  be a d a te  
on th e  c i r c u l a r ? " .  14

The te rm s o f  th e  c i r c u l a r s  shou ld  have been  in c lu d e d  
w i th in  th e  O rder and th e  Committee su g g e s te d  t h a t  
t h i s  p r a c t i c e  sh o u ld  be adop ted  in  th e  f u t u r e .  I r r e 
s p e c t iv e  o f  w he th er  th e  s t a t u t e  gave power to  make 
r e f e r e n c e  to  c i r c u l a r s ,  th e  J o i n t  Committee doub ted :

"w hether  i t  i s  a d e s i r a b l e  p r a c t i c e  
f o r  s u b o rd in a te d  l e g i s l a t o r s  to  
have t o  lo ok  up o th e r  p e o p le ’s 
l e g i s l a t i o n  to  f i n d  o u t what i t  
m ea n s ."

Supplem entary  b e n e f i t s

D e sp i te  th e  u se  o f  codes to  f i l l  gaps l e f t  by 
th e  o r i g i n a l  su p p lem en ta ry  b e n e f i t s  l e g i s l a t i o n ,  th e  
D epartm ent o f  H e a l th  and S o c ia l  S e c u r i t y  has c o n s i s 
t e n t l y  r e fu s e d  to  make th e  r u l e s  p u b l i c .  The on ly
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i n d i c a t i o n  o f  t h e i r  c o n te n t  i s  to  be found in  th e  
Supplem entary  B e n e f i t s  Handbook, 1977 r e v i s e d  ed
i t i o n ,  b u t  t h i s  does n o t  c o n ta in  s u f f i c i e n t  d e t a i l  
to  p r e d i c t  w ith  a cc u ra c y  how th e  d i s c r e t i o n  w i l l  be 
e x e r c i s e d  in  i n d iv i d u a l  c a s e s .  Under m ounting 
p o l i t i c a l  p r e s s u r e  t o  adop t a more open l i b e r a l  
approach  to  p u b l i c a t i o n ,  th e  d e p a r tm e n t 's  rev iew  
o f  th e  sup p lem en ta ry  b e n e f i t s  scheme p u b l is h e d  in  
J u ly  1978 p roposed  a  new l e g a l  s t r u c t u r e  15- T his 
would in v o lv e  th e  i n c o r p o r a t i o n  o f  b a s i c  r u l e s  o f 
e n t i t l e m e n t  and a d m i n i s t r a t i v e  p o l i c i e s  i n to  A cts 
and r e g u l a t i o n s  t o g e t h e r  w ith  a n o n -b in d in g  p u b l i 
shed Code of P r a c t i c e .

In  1980 th e  government was a g a in  u rged  to  
p u b l i s h  s e c r e t  codes o f  gu idance  govern ing  th e  ad
m i n i s t r a t i o n  o f  su p p lem en ta ry  b e n e f i t s  to  th e  un
employed. Mr. Frank  F i e ld  M.P. t o l d  th e  S o c ia l  
S e r v ic e s  S e c r e t a r y  t h a t  such s e c re c y  c o n t r a d ic t e d  
th e  g o v e rn m e n t 's  p rom ise  to  make as  much in fo rm a t io n  
a v a i l a b l e  as p o s s i b l e .  He asked  f o r  d e t a i l s  o f  th e  
c o d e s ,  commenting:

" I  presume t h a t  th e  r u l e s  govern
in g  w he ther  B1 form s sho u ld  be 
i s s u e d  to  c la im a n ts  -  l i k e  many 
o th e r  r u l e s  about which we know 
n o th in g  as y e t  -  a re  cov ered  by 
th e  O f f i c i a l  S e c r e t s  A c t ."

C o n tro l  o f  P o l l u t i o n  R e g u la t io n s

S e c t io n  10 ( l )  o f  th e  1974 C o n tro l  o f  P o l l u t i o n  
Act gave power o f  a p p ea l  to  th e  M in is te r  " in  acc o rd 
ance w ith  r e g u l a t i o n s "  a g a i n s t  a d e c i s io n  o f  a d i s 
p o s a l  a u t h o r i t y  r e f u s i n g  o r  re v o k in g  a l i c e n s e  
a u t h o r i s i n g  th e  d e p o s i t  o r  d i s p o s a l  o f  w a s te .  Reg
u l a t i o n s  made u n d e r  t h i s  s e c t i o n  c o n ta in e d  no d e t a i l s  
abou t th e  form in  which a p p e a ls  were to  be made o r  
th e  d e te r m in a t io n  p ro c e d u re .  The Departm ent o f  th e  
Environm ent in te n d e d  to  s e t  th e s e  ou t in  a c i r c u l a r :
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"Every p e rso n  who g iv e s  fo rm al 
n o t i c e  o f  ap p ea l  w i l l  r e c e iv e  
from th e  Departm ent a form of 
a p p ea l  ( p r i n t e d  as an Annex to  
th e  C i r c u l a r )  which d e s c r ib e s  
th e  a p p ea l  p ro ce d u re  in  p o p u la r  
language in  a n o te  as fo l lo w s  
. . .T h e  n o te  i s  a summary of a 
f u l l e r  d e s c r i p t i o n  of th e  a p p e a ls  
p ro ce d u re  which i s  s e t  o u t  i n  
th e  body of th e  C i r c u l a r . . . In  
view o f  th e  f a c t  t h a t  th e  a p p e a ls  
p ro ce d u re  has been made f u l l y  
p u b l ic  in  t h i s  way, and in  view 
o f  th e  doubt which has been ex
p re s s e d  as to  th e  e x te n t  o f  th e  
power to  p r e s c r i b e  t h a t  p ro ced u re  
in  d e t a i l  by  means o f  R e g u la t io n s ,  
i t  i s  n o t  in te n d e d  to  make f u r t h e r  
R e g u la t io n s  gov e rn in g  th e  p ro 
cedure  f o r  a p p e a l s . "

On t h i s  o c c a s io n ,  th e  J o i n t  Committee on S t a t u t o r y  
In s t ru m e n ts  acc ep ted  t h a t  th e  d e p a r tm e n t ’ s a r r a n g e 
m en ts ,  though "a s u r p r i s i n g  way to  implement th e  
re q u ire m e n t  o f  th e  A c t" ,  would p ro b a b ly  be s u f f i c i e n t  
t o  a c q u a in t  a p p e l l a n t s  o f  th e  a p p e a ls  p ro c e d u re .
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CHAPTER FIVE PARLIAMENT

P a r t  One C o n s t i t u t i o n a l  c o n s i d e r a t i o n s

In  a p r e v io u s  c h a p t e r  we saw t h a t  as  c e n t r a l  
government  s u b s t i t u t e d  P a r l i a m e n t a r y  l e g i s l a t i o n  
w i th  more in fo rm a l  p r o c e s s e s ,  such as  c i r c u l a r s ,  t o  
c a r r y  ou t  i t s  p o l i c i e s ,  t h e  l e g i s l a t u r e  l a r g e l y  l o s t  
i t s  t r a d i t i o n a l  p o l i c y  and law-making f u n c t i o n s .  In 
t h e i r  Memorandum of  D is s e n t  t o  t h e  Royal Commission 
on th e  C o n s t i t u t i o n ,  Lord Crowther-Hunt and P r o f e s s o r  
Peacock observed  t h a t :

"governments  to d ay  i n c r e a s i n g l y  by
p a s s  th e  House of  Commons i n  th e  
p o l ic y -m a k in g  p r o c e s s . "  1

C o n f i d e n t i a l  d i s c u s s i o n s  w i th  o u t s i d e  i n t e r e s t s
abou t  p roposed  p o l i c i e s  have th e  consequence of :

" r e d u c in g  t h e  c o n t r i b u t i o n  which 
b a ckb en ch e rs  make t o  th e  d e ve lop 
ment of  p o l i c y  o r  th e  form of 
l e g i s l a t i o n . "

Once th e  s t a t e  ex tended  i t s  f u n c t i o n s  t o  a r e a s  of 
s o c i a l  w e l f a r e  i t  had t o  be a b le  t o  a c t  i n  a p rag m a t ic  
and f l e x i b l e  manner t o  adap t  q u i c k l y  t o  changing  
c o n d i t i o n s .  Being e s s e n t i a l l y  a p o l i t i c a l  forum, 
slow and l a c k i n g  p r a c t i c a l  e x p e r t i s e .  P a r l i a m e n t  i s  
n o t  equ ipped  t o  s e t t l e  s o c i a l  p o l i c y .  I t  can no lo n g e r  
be s a i d  t o  i n i t i a t e  o r  f o r m u la te  p o l i c y  and l e g i s l 
a t i o n  excep t  i n  a s t r i c t l y  fo rm a l  s e n s e .  While P a r l 
iament  must a c c e p t  t h a t  t h e  p r o c e s s  o f  g o ve rn ing  
must be l e f t  t o  t h e  e x e c u t i v e ,  t h i s  does n o t  mean 
t h a t  t h e  l e g i s l a t u r e  shou ld  be no more th an  a c o n s t i 
t u t i o n a l  p r o c e d u r a l  d e v ic e  f o r  l e g i t i m i s i n g  t h e i r  
d e c i s i o n s .

The i n c r e a s e  i n  t h e  use  of  c i r c u l a r s  has been  
synonymous w i th  t h e  r i s e  o f  p a r t y  government and 
what has been w id e ly  i n t e r p r e t e d  as  th e  c o r r e sp o n d in g  
d e c l i n e  o f  th e  l e g i s l a t u r e .  Th is  c h a p t e r  c o n s i d e r s  
w he ther  i t  i s  an u n a v o id a b le  consequence t h a t  P a r l i a 
m entary  democracy must be e ro d e d .  The te rm s  c o n t r o l
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and s c r u t i n y  a re  f r e q u e n t l y  used  i n t e r c h a n g e a b l y .
In  t h e  fo l lo w in g  d i s c u s s i o n ,  however, c o n t r o l  de
n o t e s  some form al  P a r l i a m e n t a r y  p ro ce d u re  w i th  power 
t o  app rove ,  r e j e c t  o r  amend w hi le  s c r u t i n y  i m p l i e s  
more g e n e r a l  exam in a t io n  and i n f l u e n c e  w i th  p o l i t i c a l  
r e s p o n s i b i l i t y .

S ince  governments  b e l i e v e  t h a t  t h e y  have a 
d e m o c ra t ic  r i g h t  t o  govern and c a r r y  out  t h e i r  man
d a te d  p o l i c i e s ,  d i r e c t  P a r l i a m e n t a r y  c o n t r o l  over  
t h e  s e t t l e m e n t  o f  p o l i c y  i n  c i r c u l a r s  i s  c o n s id e r e d  
b o t h  i n a p p r o p r i a t e  and c o n s t i t u t i o n a l l y  u n d e s i r a b l e .  
The u s e f u l n e s s  o f  c i r c u l a r s  t o  p rag m a t ic  d e p a r tm en ts  
would be g r e a t l y  reduced  and government e f f i c i e n c y  
g e n e r a l l y  im p a i red  i f  c i r c u l a r s  were yoked t o  a 
fo rm a l  system o f  P a r l i a m e n t a r y  c o n t r o l  and had to  
g a in  t h e  l e g i s l a t u r e ’s e x p re s s  ap p ro v a l  b e f o r e  b e in g  
i s s u e d .  P a r t y  government can on ly  be e f f e c t i v e  i f  
t h e  e x e c u t iv e  can a t  a l l  e s s e n t i a l  t im e s  c o n t r o l  th e  
d e c i s i o n s  of  th e  l e g i s l a t u r e  and would c ea se  to  op
e r a t e  i f  P a r l i a m e n t  had th e  power t o  make i t s  views 
heeded i n  th e  d e c i s i o n s  of  government by changing  
o r  d e f e a t i n g  t h e  r u l i n g  p a r t i e s '  p o l i c i e s  and l e g i s l 
a t i o n .  C i r c u l a r s  must remain  c r e a t u r e s  o f  t h e  admin
i s t r a t i o n  i f  t h e y  a r e  t o  c o n t in u e  t o  se rv e  as  u s e f u l  
i n s t r u m e n t s  o f  government.  The J o i n t  Committee on 
D e leg a te d  L e g i s l a t i o n  r e c e n t l y  recommended a g a i n s t  
fo rm a l  c o n t r o l s :

" ( t h e r e  would be )  too  heavy a 
bu rden  f o r  to o  sm a l l  an advan
t a g e  i f  a l l  t h e s e  k in d s  of  i n 
s t ru m e n t s  were b ro u g h t  w i t h in  
any system o f  P a r l i a m e n t a r y  
s c r u t i n y  and c o n t r o l . "  2

With t h e  c o n t i n u i n g  p o l i t i c a l  dominance of  t h e  gov
e r n i n g  p a r t y  i n  t h e  House o f  Commons and th e  p r e v a i l 
in g  c o n s t i t u t i o n a l  c l i m a t e  which a p p ea rs  t o  f a v o u r  
f l e x i b l e  government f r e e  from r e s t r a i n t ,  g r e a t e r  
P a r l i a m e n t a r y  c o n t r o l  ove r  p o l i c y  i n  c i r c u l a r s  i s  a t  
p r e s e n t  most u n l i k e l y .



136

There is a stronger constitutional argument for 
allowing Parliament to exercise some degree of control, 
however formal, over circulars which change the law.
The Donoughmore Committee was s e t  up p a r t l y  i n  r e s p 
onse t o  a w idesp read  conce rn  t h a t  th e  haphazard  growth 
o f  o r d e r s ,  r u l e s  and r e g u l a t i o n s ,  some hav ing  s t a t 
u t o r y  f o r c e  and o t h e r s  n o t ,  meant t h a t  t h e r e  was no 
l o n g e r  a c l e a r  d i s t i n c t i o n  between law and a d m i n i s t r 
a t i o n .  The 1946 S t a t u t o r y  I n s t r u m e n t s  Act a t t e m p te d  
t o  i n t r o d u c e  a r i g i d  scheme whereby a l l  lav; would be 
c o n ta in e d  i n  Acts  and S t a t u t o r y  In s t r u m e n t s  s u b j e c t  
t o  P a r l i a m e n t a r y  c o n t r o l .  However, th e  d e f i n i t i o n  o f  
d e l e g a t e d  l e g i s l a t i o n  was by form r a t h e r  t h a n  by 
c o n t e n t .  T h is  f a i l u r e  t o  d i s t i n g u i s h  s u b o r d i n a te  
l e g i s l a t i o n  a c c o rd in g  to  whe ther  i t  was o f  a l e g i s l 
a t i v e  o r  e x e c u t iv e  c h a r a c t e r  enab led  r u l e s  t o  be 
d eve loped  s u b s e q u e n t ly  i n  c i r c u l a r s  i f  Ac ts  f a i l e d  
t o  p r o v id e  i n  e x p re s s  form t h a t  l e g a l  p r o v i s i o n s  were 
t o  be made by S t a t u t o r y  In s t r u m e n t  a lo n e .  There i s  
once a g a in  a muddled c o n fu s io n  as  much a d m i n i s t r a t i v e  
and l e g i s l a t i v e  m a t e r i a l  has  become embodied i n  c i r 
c u l a r s  o u t s i d e  th e  c o n t r o l  o f  P a r l i a m e n t  and th e  
r i g o u r s  o f  s t a t u t o r y  i n t e r p r e t a t i o n  i n  th e  c o u r t s .
I t  i s  n o t  p o s s i b l e  to  d i s c o v e r  a l l  t h e  law by r e 
f e r r i n g  t o  Acts  and S t a t u t o r y  I n s t r u m e n t s .  One 
s o l u t i o n  might be t o  d i s t i n g u i s h  law-making c i r c u l a r s  
and g ive  them fo rm al  r e c o g n i t i o n  as  a new t h i r d  l e v e l  
o f  l e g i s l a t i o n  b e n e a th  S t a t u t o r y  I n s t r u m e n t s  by 
making them s u b j e c t  t o  a system of  P a r l i a m e n t a r y  
c l a s s i f i c a t i o n  and c o n t r o l .  Th is  would a l s o  p r e 
se rv e  t h e  c o n s t i t u t i o n a l  p r i n c i p l e  t h a t  th e  s o v e r 
e ig n  l e g i s l a t u r e  a lo ne  makes s t a t u t e  law.

The p r e s e n t  c o n fu s io n  s u r ro u n d in g  te rm in o lo g y  
i s  ev idenced  by t h e  Department o f  t h e  Env ironm en t’s 
u n c e r t a i n t y  about  how t o  d e s c r i b e  t h e  r e v i s e d  
g e n e r a l  c o n sen t  f o r  t h e  s a l e  o f  c o u n c i l  houses  
a t t a c h e d  t o  t h e  l e t t e r  d a te d  May 1979- The " In 
s t ru m e n t"  was n o t  an o f f i c i a l  S t a t u t o r y  In s t ru m e n t
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as  d e f in e d  by th e  1946 Act b u t  was an i n s t r u m e n t  made 
un d e r  s t a t u t e .  A f t e r  much i n t e r n a l  d i s c u s s i o n  w i t h i n  
th e  d e p a r tm e n t ,  i t  was dec id ed  to  add t h i s  n o te :

"The I n t e r p r e t a t i o n  Act 1978 s h a l l  
a p p ly  t o  t h e s e  c o n s e n t s  as  i t  
a p p l i e s  t o  any S t a t u t o r y  I n s t r u 
ment made a f t e r  th e  commencement 
of  t h a t  A c t . "

U n c lea r  th em se lv e s  about  w he ther  th e  In s t ru m e n t  was 
a S t a t u t o r y  I n s t r u m e n t ,  t h e  c i v i l  s e r v a n t s  ensu red  
t h a t  i t  would have t h e  same l e g a l  a u t h o r i t y  and would 
r e c e i v e  i d e n t i c a l  t r e a t m e n t  r e g a r d l e s s .  Much confu
s i o n  has a l s o  been  caused  i n  th e  House of  Commons 
th ro u g h  i n c o n s i s t e n t  and i n a c c u r a t e  use  of  t h e  te rm s 
d i r e c t i o n  and c i r c u l a r .  Dr. David Owen once had t o  
remind a Member t h a t :

"The Department  has  o n ly  ve ry  
l i m i t e d  powers t o  i s s u e  d i r e c t 
io n s  t o  l o c a l  a u t h o r i t i e s :  the  
m a j o r i t y  o f  DHSS c i r c u l a r s  
c o n t a i n  ad v ice  and g u id a n c e . "  3

We have seen  t h a t  i n  t h e  p r e s e n t  c o n s t i t u t i o n a l  
c o n te x t  o f  p a r t y  government,  i n c r e a s e d  P a r l i a m e n t a r y  
c o n t r o l  ove r  c i r c u l a r s  i s  n o t  f a v o u r e d .  I t  i s  gen e r 
a l l y  a c c e p te d  t h a t  th e  b u s i n e s s  of  th e  e x e c u t iv e  i s
t o  govern  and t h a t  i t  shou ld  be a b le  t o  a c t  f r e e l y
and q u i c k l y ,  e s p e c i a l l y  i n  m a t t e r s  of  p o l i c y .  How
e v e r ,  t h e r e  i s  a c o r r e s p o n d in g  a p p re h en s io n  about  t h e  
i n h e r e n t  dangers  o f  a u t h o r i t a r i a n i s m  and a r b i t i h r i n e s s ,  
i d e n t i f i e d  i n  A le x i s  de T o c q u e v i l l e ' s c l a s s i c  s t a t e 
ment :

" I t  i s  b o th  n e c e s s a r y  and d e s i r a b l e  
t h a t  t h e  government o f  a dem o cra t ic  
p e o p le  shou ld  be a c t i v e  and p o w e r fu l ;  
and our  o b j e c t  sh o u ld  n o t  be t o  r e n d e r
i t  weak o r  i n d o l e n t ,  b u t  s o l e l y  t o
p r e v e n t  i t  from ab u s in g  i t s  a p l i t u d e  
and s t r e n g t h . "

In  h i s  ev idence  to  t h e  Donoughmore Committee,  th e  P ro 
c u r a t o r - G e n e r a l  and T re a su ry  S o l i c i t o r  s a i d  t h a t  
government shou ld  be open, a c c o u n ta b le  and p o l i t i c 
a l l y  r e s p o n s i b l e :

" th e  w id e r  th e  range  o f  our  l e g i s l -
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a t i o n ,  t h e  more d i f f i c u l t  i t  i s  f o r  
a p o p u l a r l y  e l e c t e d  l e g i s l a t u r e  t o  
e x e r c i s e  complete  c o n t r o l  over  ad
m i n i s t r a t i v e  p o l i c y .  The u tmost  
u n de r  p r e s e n t  c o n d i t i o n s  t h a t  i t  can 
do i n  f a c t  i s  t o  se cu re  t h a t  competent 
a d m i n i s t r a t o r s  a re  chosen  and t o  en
f o r c e  s t r i c t l y  t h e  p r i n c i p l e  o f  admini
s t r a t i v e  r e s p o n s i b i l i t y ;  and funda
m enta l  changes would imply t h e  a d o p t io n  
of  a new th e o r y  o f  governm ent ."

These s t a t e m e n t s  s u g g e s t  t h a t  P a r l i a m e n t a r y  i n v o lv e 
ment should  be d i r e c t e d  tow ards  s c r u t i n y  r a t h e r  t h a n  
c o n t r o l  o f  c i r c u l a r s  t o  ensu re  t h a t  t h e r e  i s  f u l l  
p u b l i c  knowledge and d e b a te  o f  government p o l i c y ,  
d e m o c ra t ic  r e s p o n s i b i l i t y  f o r  M i n i s t e r i a l  a c t i o n  and 
an o p p o r t u n i t y  f o r  c r i t i c i s m  and g e n e r a l  o v e r s i g h t  
o f  c e n t r a l  a d m i n i s t r a t i o n .  As th e  Study of  P a r l i a 
ment Group Memorandum t o  th e  S e l e c t  Committee on 
P rocedu re  r e p o r t e d .  P a r l i a m e n t ’ s r o l e  should  be one 
of ;

" i n f l u e n c e ,  n o t  d i r e c t  power, a d v ic e  
n o t  command, c r i t i c i s m  n o t  o b s t r u c t i o n ,  
s c r u t i n y  n o t  i n i t i a t i v e  and p u b l i c i t y  
n o t  s e c r e c y . "  4

C e n t r a l  p o l i c i e s  can now be c a r r i e d  ou t  w i th o u t  
r e c o u r s e  t o  P a r l i a m e n t a r y  l e g i s l a t i o n  th ro u g h  a d v i s o r y  
c i r c u l a r s  sup p lem en t in g  c o n s u l t a t i o n s  w i th  i n f l u e n t i a l  
b o d i e s .  Merely s e c u r i n g  t h e  agreement o f  o u t s i d e  
p r e s s u r e  groups i s ,  however, no s u b s t i t u t e  f o r  t h e  
s e l f - c o n t r o l  and r e s p o n s i b i l i t y  u n de r  t h e  t h r e a t  o f  
exposure  which P a r l i a m e n t a r y  s c r u t i n y  b r i n g s .  I f  
c i r c u l a r s  c o n t a i n  what P a r l i a m e n t  would c o n s i d e r  
p o l i c y  changes t h e y  shou ld  come b e f o r e  th e  l e g i s l a 
t u r e  and be open t o  p o l i t i c a l  d e b a t e .  I n c o r p o r a t i o n  
i n  P a r l i a m e n t a r y  l e g i s l a t i o n  was t h e  t r a d i t i o n a l  
means o f  l e g i t i m a t i n g  p o l i c y .  B i l l s  c o n t in u e  t o  
p r o v id e  some o f  t h e  b e s t  o p p o r t u n i t i e s  f o r  P a r l i a 
m entary  s c r u t i n y  o f  e x e c u t i v e  a c t i o n  b u t  p o l i c y  i s  
i n c r e a s i n g l y  b e in g  l e f t  out  of  p r im ary  l e g i s l a t i o n .  
C e n t r a l  government shou ld  a t  l e a s t  seek t o  l e g i t i m a t e '  
m ajor  s o c i a l  p o l i c i e s  i n  c i r c u l a r s  by p r e s e n t i n g  them to



159

t h e  l e g i s l a t u r e .

P a r t  Two P a r l i a m e n t a r y  p r a c t i c e

Before  examining p o s s i b l e  forms of P a r l i a m e n t 
a ry  c o n t r o l  over  c i r c u l a r s ,  some r e s e r v a t i o n s  about  
t h e  p r a c t i c a l  l i m i t a t i o n s  o f  c o n t r o l  need to  be rùade. 
O b s ta c l e s  r e l a t i n g  t o  th e  d a i l y  o p e r a t i o n  of  P a r l i a 
ment, n o t a b l y  t h e  p r e s s u r e  of  b u s i n e s s  and th e  s h o r t 
age o f t i r a e ,  o f t e n  make hard-won and j e a l o u s l y  guarded 
c o n t r o l s  i l l u s o r y  and i n e f f e c t u a l  i n  p r a c t i c e ,  p ro v in g  
t o  be of  g r e a t e r  symbolic  t h a n  p r a c t i c a l  v a l u e .  A 
Lega l  A c t io n  Group B u l l e t i n  e d i t o r i a l  on th e  1980 
S o c i a l  S e c u r i t y  B i l l  drew a t t e n t i o n  t o  t h e s e  p ro b 
lems :

" R e g u la t i o n s  a re  r a r e l y  g iv en  any 
advance p u b l i c i t y  b e f o r e  b e in g  
l a i d  b e f o r e  P a r l i a m e n t . . .Normal 
P a r l i a m e n t a r y  p r o c e d u r e s  have t h e  
e f f e c t  o f  e n s u r in g  t h a t  no d e ba te  
w i l l  t a k e  p l a c e  on r e g u l a t i o n s .
Once l a i d  b e f o r e  P a r l i a m e n t  t h e  
r e g u l a t i o n s  come i n t o  e f f e c t  u n l e s s  
a n e g a t i v e  r e s o l u t i o n  i s  p a s s e d .
Only v e ry  r a r e l y  i s  t h e r e  a d e b a t e ,  
which ,  i n  any c a s e ,  can t a k e  place,,  
o n ly  a t  t h e  end o f  t h e  d a y ' s  b u s i 
n e s s . "  3

B r in g in g  c i r c u l a r s  w i t h i n  P a r l i a m e n t a r y  c o n t r o l  would 
be a d i f f i c u l t  t a s k .  Unl ike  S t a t u t o r y  In s t r u m e n t s  
t h e y  r a r e l y  have s p e c i f i c  s t a t u t o r y  a u t h o r i t y  and a re  
o f t e n  i s s u e d  w i th o u t  r e s o r t  t o  l e g i s l a t i o n .  Even 
when c o n t r o l  a p p e a r s  t o  have been  s e c u r e d ,  th e  exe
c u t i v e  cou ld  n e u t r a l i z e  i t s  e f f e c t s  s imply by s u b s t i 
t u t i n g  more in f o r m a l  d e v i c e s  which a re  n o t  s u b j e c t  t o  
c o n t r o l .

What new p r o c e d u r e s  would b r i n g  about  P a r l i a 
m entary  c o n t r o l  over  th e  c o n t e n t s  o f  c i r c u l  a rs?  Two 
p o s s i b i l i t i e s  were c o n s i d e r e d  d u r in g  d e b a te  on th e  
1952 Housing B i l l .  The c i r c u l a r  cou ld  be l a i d  b e f o r e  
t h e  House i n  i t s  e n t i r e t y .  A l t e r n a t i v e l y ,  on th e  
p r i n c i p l e  t h a t  c i r c u l a r s  shou ld  n o t  be used  t o  make
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changes i n  th e  law, P a r l i a m e n t  cou ld  r e q u i r e  t h a t  
t h o s e  p a r t s  over  which i t  wished t o  e x e r c i s e  con
t r o l  be removed and p l a c e d  i n  Orders  s u b j e c t  t o  t h e  
a f f i r m a t i v e  r e s o l u t i o n  p r o c e d u r e .  On one view, 
c o n t r o l  on ly  t r u l y  e x i s t s  where ,  i n  a d d i t i o n  t o  
u nd e rg o in g  a s e t  p r o c e d u r e ,  t h e  c i r c u l a r  can be 
amended or  r e j e c t e d  by t h e  l e g i s l a t u r e .  Even th e  
second s u g g e s t i o n  on ly  p a r t i a l l y  f u l f i l l s  t h e s e  
r e q u i r e m e n t s  o f  c o n t r o l .

At Repor t  S ta g e  a number o f  Members su g g e s te d  
t h a t  when a M i n i s t e r  i n t e n d s  t o  i s s u e  a c i r c u l a r  
l a y i n g  down te rm s  and c o n d i t i o n s  f o r  t h e  s a l e  of  
c o u n c i l  h o u se s ,  t h e  d r a f t  shou ld  be b e f o r e  th e  
House t o  enab le  t h e  e l e c t e d  r e p r e s e n t a t i v e s  t o  make 
comments. Mr. P a n n e l l  s a id :

" I  u n d e r s t a n d . . . t h a t  i t  i s  t h e  
M i n i s t e r ' s  i n t e n t i o n  t o  r e l e a s e  
t h e  c i r c u l a r  t o  Members o f  t h e  
House on t h e  same day he r e 
l e a s e s  i t  f o r  p u b l i c a t i o n  t o  
l o c a l  a u t h o r i t i e s .  I  would n o t  
have th o u g h t  t h a t  t h a t  was a 
good c o u r s e . . . I  ag ree  t h a t  i n  t h e  
p r e s e n t  day and age w i th  th e  
m u l t i p l i c i t y  o f  s t a t u t e s  t h a t  
come b e f o r e  uS,  a good d e a l  o f  
d e l e g a t e d  l e g i s l a t i o n  i s  n e c e s s 
a r y ,  b u t  i t  i s  s t i l l  n e c e s s a r y  t h a t  
t h e  maximum amount o f  i n f o r m a t i o n  
shou ld  be l a i d  b e f o r e  t h e  House 
a t  t h e  t im e  t h a t  we c o n s i d e r  t h e s e  
m a t t e r s . . . ( a  c i r c u l a r )  shou ld  be 
l a i d  i n  a way t h a t  would g ive  us  
s u b s e q u e n t ly  o r  from t ime to  t ime 
th e  r i g h t ,  i f  n e c e s s a r y ,  t o  speak 
a g a i n s t  t h e  M i n i s t e r ' s  R e g u l a t i o n s . "  g

The r e q u i re m e n t  t h a t  c i r c u l a r s  be l a i d  b e f o r e  P a r l i a 
ment would p ro v id e  o p p o r t u n i t i e s  f o r  s c r u t i n y  b u t  
would n o t  r e p r e s e n t  an i n c r e a s e  i n  c o n t r o l  i n  th e  
sense  o f  b e in g  a b le  t o  make changes i n  c o n t e n t .  The 
i s s u i n g  o f  t h e  c i r c u l a r  would be c o n d i t i o n a l  n o t  on 
i t s  g a in i n g  some form of  P a r l i a m e n t a r y  a p p ro v a l  bu t  
on ly  on i t s  l a y i n g .

Some S t a t u t o r y  I n s t r u m e n t s  on ly  come i n t o  o p e r -
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a t i o n  when approved by a f f i r m a t i v e  r e s o l u t i o n  and i n  
1952 Members ad voca ted  t h a t  t h i s  most r i g o r o u s  
system of  c o n t r o l  shou ld  be a p p l i e d  t o  c o n s e n t s  f o r  
c o u n c i l  house s a l e s  t o  be i s s u e d  und e r  th e  f o r t h 
coming Housing Act .  Mr. Gibson p roposed  t h e  amend
ment t h a t :

"no g e n e r a l  c o n sen t  s h a l l  be 
g iv en  und e r  t h i s  s u b s e c t io n  
o th e rw is e  t h a n  by an o r d e r  
s t a t i n g  any c o n d i t i o n s  o f  th e  
c o n sen t  and no such o r d e r  s h a l l  
be made u n l e s s  a d r a f t  t h e r e o f  
has been  l a i d  b e f o r e  P a r l i a m e n t  
and approved by r e s o l u t i o n  of 
each House of  P a r l i a m e n t . "  7

The a f f i r m a t i v e  r e s o l u t i o n  p ro cedu re  p l a c e s  an onus 
on th e  government t o  p r e s e n t  i t s  schemes f o r  ap p ro v a l  
and i f  adopted  would have ensu red  t h a t  no g e n e r a l  
c o n s e n t s  cou ld  be i s s u e d  l a w f u l l y  u n l e s s  P a r l i a m e n t  
had e x p r e s s l y  approved them. Mr. Macmillan summar
i s e d  t h e  e f f e c t  of  t h e  amendment t h u s :

"The p r o v i s i o n  says  t h a t  any of  
th e  i n s t r u c t i o n s ,  th e  r e g u l a t i o n s ,  
which a re  t o  be s e n t  from th e  
M i n i s t e r  t o  th e  l o c a l  a u t h o r i t i e s  
g i v in g  them th e  b road  o u t l i n e  of  
what t h e y  a re  t o  do, what i s  t h e  
minimum p r i c e  t h e y  must o b t a i n ,  
how t h e y  a re  t o  c a l c u l a t e  i t ,  to  
what k in d  o f  peo p le  t h e y  a re  t o  
s e l l  -  w h e th e r  t o  s i t t i n g  t e n a n t s
o r  n o t  -  a l l  t h a t  shou ld  be p u t
i n t o  an Order and t h a t  t h e  Order
shou ld  b e . . . s u b j e c t  t o  t h e  a f f i r m 
a t i v e  p r o c e d u r e . "  8

The p r e c i s e  e f f e c t s  o f  t h e  amendment t o  C lause  5 were 
d i s p u t e d .  The p r o p o s e r  a n t i c i p a t e d  t h a t  th e  i s s u i n g  
of  M i n i s t e r i a l  c o n s e n t s  f o r  i n d i v i d u a l  schemes would 
be s u b j e c t  t o  P a r l i a m e n t a r y  a p p ro v a l  and t h e r e b y  i n 
ten d e d  t h e  M i n i s t e r ' s  d i s c r e t i o n  t o  be curbed  sub
s t a n t i a l l y .  Mr. Macmillan ,  however, ex pec ted  t h e r e  
t o  be P a r l i a m e n t a r y  s a n c t i o n  on ly  f o r  g e n e r a l  p o l i c i e s
and Mr. Powell  s a i d  t h a t  t h e  mover was u n de r  an e n t i r e
m isap p re h en s io n  as  t o  t h e  e f f e c t s  o f  t h e  p r o v i s i o n :

"He c o n s t a n t l y  s a i d  t h a t  i f  t h e  
Amendment were made, t h e  M i n i s t e r  
would be o b l ig e d  t o  p l a c e  b e f o r e
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t h e  House an Order  g i v in g  any a g r e e 
ment to  schemes when l o c a l  a u t h o r i t i e s  
asked h i s  co n sen t  f o r  s e l l i n g  h o u se s ,  
and t h i s  Amendment would o b l ig e  him 
t o  seek  th e  a p p ro v a l  o f  b o th  Houses 
of  P a r l i a m e n t .  Under t h e  e x i s t i n g  
Act t h e  M i n i s t e r  can c o n sen t  i n  re sp o n se  
to  a p r o p o s a l  from a l o c a l  a u t h o r i t y .
I f  t h i s  Amendment were c a r r i e d  t h e r e  
would be n o th in g  t o  p r e v e n t  t h e  M i n i s t e r  
g i v in g  c o n se n t  t o  dozens o r  hundreds  of  
schemes w i th o u t  coming anyivhere n e a r  
t h e  H o u s e . . . I  t h i n k  th e  House shou ld  be 
c l e a r  t h a t  t h i s  Amendment on ly  d e a l s  
w i th  g e n e r a l  c o n s e n t . "  9

The amendment, t h e n ,  would have been  l i m i t e d  i n  scope .  
Only g e n e r a l  c o n s e n t s  would have been  b ro u g h t  unde r  
P a r l i a m e n t a r y  c o n t r o l  and M i n i s t e r i a l  a p p ro v a l  of  i n 
d i v i d u a l  s a l e s  schemes would have remained u n su p e r 
v i s e d .  N e v e r t h e l e s s ,  t h e  p r o v i s i o n  would have 
se c u re d  some deg ree  o f  c o n t r o l  over  t h i s  im p o r ta n t  
a r e a  of  law and p o l i c y .

I n  S ta n d in g  Committee Plr. Gibson c r i t i c i s e d  t h e  
M i n i s t e r ’ s d e c i s i o n  n o t  t o  p u t  t h e  s a l e s  c o n d i t i o n s  
i n t o  t h e  B i l l  o r  t o  p r e s e n t  them t o  P a r l i a m e n t  i n  
th e  form o f  a S t a t u t o r y  I n s t ru m e n t :

"The one s a f e g u a r d  t h a t  t h e r e  cou ld  
be i n  th e  Clause  i s  t h a t  i t  shou ld  
be n e c e s s a r y  f o r  t h e  M i n i s t e r  t o  
impose c o n d i t i o n s  so t h a t  he cou ld  
n o t  s l i d e  ou t  o f  h i s  r e s p o n s i b i l i t y  
and l e a v e  no one w i th  any c o n t r o l  
over  what i s  happen ing .  He ask s  us  
t o  l e a v e  i t  e n t i r e l y  w i t h i n  h i s  
d i s c r e t i o n  w he ther  t h e r e  s h a l l  be 
any c o n d i t i o n s  o r  n o t . "

In  th e  co u rse  of  i n t r o d u c i n g  h i s  amendment, t h e  p ro 
p o s e r  spoke o f  t h e  g e n e r a l  l a c k  o f  P a r l i a m e n t a r y  
c o n t r o l  over  c i r c u l a r s :

"This  Amendment r a i s e s  a m a t t e r  o f  
f i r s t - c l a s s  i m p o r t a n c e . . . ( i t  d e a l s  
w i th )  th e  c o n s t i t u t i o n a l  p o s i t i o n  
un d e r  which a t  t h e  p r e s e n t  t h e  Min
i s t e r  o f  Housing and Loca l  Govern
ment a d m i n i s t e r s  t h e  v a r i o u s  h ous ing  
laws by i s s u i n g  c i r c u l a r s  t o  l o c a l  
h o us in g  a u t h o r i t i e s  g i v in g  adv ice  
and i n s t r u c t i o n s ,  none o f  which have • 
been l a i d  b e f o r e  t h i s  House and none
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of which have been l a i d  b e f o r e  t h i s  
House and none of  which can be 
p rayed  a g a i n s t  i n  th e  House i f  hon
o u ra b le  Members a re  opposed t o  them.
I  su g g e s t  t h a t  t h e  i s s u e  which c au se s  
t h i s  t o  be r a i s e d  i s  o f  such v i t a l  
im por tance  t h a t  we ought  t o  have a 
new p ro ce d u re  f o r  d e a l i n g  w i th  i n 
s t r u c t i o n s  i s s u e d  by th e  Department 
. . . T h e  v a lu e  a t  which t h e  houses  
a re  t o  be so ld  i s  t o  be l e f t  t o  schemes 
p r e p a r e d  by t h e  l o c a l  hous ing  a u t h o r 
i t i e s  and a c c e p te d  and endorsed  by th e  
M i n i s t e r .  We su g g e s t  t h a t  t h i s  i s  
such a r a d i c a l  change i n  th e  f i n a n c i a l  
r e l a t i o n s h i p s  of  l o c a l  a u t h o r i t i e s  -  
a t  any r a t e  i n  r e l a t i o n  t o  h ous ing  -  
t h a t  i t  ought  n o t  be l e f t  merely  t o  
th e  i s s u e  o f  c i r c u l a r s  by t h e  M i n i s t r y  
and t o  h i s  agreement  t o  schemes w i t h i n  
th e  f o u r  w a l l s  o f  th e  M in i s t r y  w i th o u t  
t h i s  House b e in g  c o n s u l t e d . "  10

The government s u c c e s s f u l l y  r e s i s t e d  th e  amend
ment t h a t  a l l  g e n e r a l  c o n s e n t s  be p u t  i n t o  S t a t u t o r y  
I n s t r u m e n t s  r a t h e r  t h a n  c i r c u l a r s .  The M i n i s t e r
e x p la in e d  t h a t  t h e  scheme would no t  be p u t  i n t o  th e
B i l l  f o r  r e a s o n s  o f  a d m i n i s t r a t i v e  e f f i c i e n c y  and 
conven ience  :

" I  do n o t  t h i n k  t h a t  i t  would be p r a c t 
i c a b l e  t o  p u t  a l l  t h i s  v a r i e t y  of  
d e t a i l  i n t o  th e  B i l l  i t s e l f . . . i t  cannot  
be made s t a t u t o r y .  With t h e  pa ssa g e
of  t ime t h e s e  c o n d i t i o n s  may c h an g e ."  11

The M i n i s t e r  opposed P a r l i a m e n t a r y  c o n t r o l  on p r a g 
m at ic  g rounds ,  rem ind ing  Mem b e r s  t h a t  s a t i s f a c t o r y  
p r o c e d u r e s  f o r  s c r u t i n y  a l r e a d y  e x i s t e d .  Throughout 
th e  d e b a t e s  he emphasized and to t h e  admini
s t r a t i v e  r a t h e r  t h a n  l e g a l  a s p e c t s  o f  t h e  c e n t r a l -  
l o c a l  r e l a t i o n s h i p .

For  e f f e c t i v e  s c r u t i n y  t o  t a k e  p l a c e ,  c i r c u l a r s  
must be f r e e l y  a v a i l a b l e  and e a s i l y  a c c e s s i b l e  t o  
Members. There i s  no r e q u i r e m e n t  t h a t  t h e y  must be 
p l a c e d  in  th e  House o f  Commons L ib r a r y  and d e p a r t 
m en ta l  o f f i c i a l s  a r e  n o t  u s u a l l y  d i sp o se d  t o  supp ly  
c o p i e s .  In  1976 an a r t i c l e  i n  P a r l i a m e n t a r y  A f f a i r s  
d e s c r i b e d  t h e  problems co n nec ted  w i th  i n f o r m a t io n
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r e t r i e v a l ;
"The House of  Gommons L i b r a r y ,  
r e c o g n i s i n g  th e  c e n t r a l i t y  of  
th e  P a r l i a m e n t a r i a n ’s p o s i t i o n ,  
has  endeavoured  t o  b u i l d  up i t s  
h o ld in g s  of  l e g a l  m a t e r i a l s  and 
th e  number and competence of  i t s  
r e s e a r c h  s t a f f  i n  s u p p o r t . . . T h e  
Renton Committee e x p re s s e d  th e  
hope t h a t  t h e  p u b l i c a t i o n  of 
S t a t u t e s  i n  Force would be complete  
by 1980 and went on t o  look  f o r  
t h e  i n c l u s i o n  of  s u b o r d in a te  l e g 
i s l a t i o n  and e v e n t u a l l y  o f  c a s e -  
law i n  th e  d a ta b a s e  a t  some 
u n c e r t a i n  d a t e .  Yet beyond t h i s  
l i e s  f u r t h e r  t h e  a r e a  t h a t  Bloom 
has c a l l e d  ’government by c i r c u l a r '
( ’h e l p - y o u r s e l f  b u r e a u c r a t i c  k i t s ’ ); 
as  he s a y s ,  ’which works a l th o u g h  i t  
has no l e g a l  f o r c e ’ . P a r l i a m e n t a 
r i a n s  and th o s e  t h a t  s e rv e  them 
have t o  be a b le  to  f i n d  t h e i r  way 
th ro u g h  t h i s  mass o f  in f o r m a t io n  
t o o . "  12

The l i m i t e d  n a t u r e  o f  t h e  p r o c e d u r e s  gove rn ing  
t h e  p u b l i c i t y  and a v a i l a b i l i t y  o f  c i r c u l a r s  becomes 
a p p a r e n t  when c o n t r a s t e d  w i th  t h o s e  r e l a t i n g  to  
S t a t u t o r y  I n s t r u m e n t s ,  as d e s c r i b e d  i n  E r sk in e  May:

" th e  l a y i n g  of  s t a t u t o r y  i n s t r u m e n t s  
on th e  t a b l e  o f  t h e  House of  Commons 
means i n  p r a c t i c e  t h a t  t h e  p a p e r ,  
hav ing  been  d e l i v e r e d  t o  th e  Votes 
and P ro c e e d in g s  O f f i c e ,  i s  p l a c e d  in  
t h e  L i b r a r y  of  th e  H o u s e . . . I n  1954 
t h e  government  u n d e r to o k  t o  ensu re  
t h a t  a t  l e a s t  f i f t y  c o p ie s  of  I n s t r u 
ments and d r a f t s  s u b j e c t  t o  n e g a t iv e  
r e s o l u t i o n  shou ld  n o rm a l ly  be made 
a v a i l a b l e  i n  th e  Vote O f f i c e  when 
such d r a f t s  o r  I n s t r u m e n t s  were l a i d  
. . . I t  has  s u b s e q u e n t ly  become g e n e r a l  
p r a c t i c e  t o  t r e a t  a l l  S t a t u t o r y  In 
s t r u m e n t s  and d r a f t s  a s  i f  t h e y  were 
covered  by th e  u n d e r t a k i n g . . .wTien 
p a p e r s  a re  l a i d  i n  th e  House o f  Commons, 
n o t i c e  a p p ea rs  i n  t h e  d a i l y  Votes  and 
P r o c e e d in g s .  S e p a r a t e  l i s t s  o f  S t a t 
u t o r y  I n s t r u m e n t s  e t c . ,  a re  p u b l i s h e d  
weekly i n  th e  House o f  Commons, showing 
a l l  t h e  I n s t r u m e n t s  and d r a f t  I n s t r u 
ments a g a i n s t  which n e g a t iv e  r e s o l u t i o n  
can be moved w i t h i n  th e  s t a t u t o r y  
p e r i o d ,  th e  d a te  from which th e  p e r i o d
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began t o  run  and t h e  number of  
days u n e x p i r e d . "  13

M i n i s t e r s  a re  g e n e r a l l y  r e l u c t a n t  t o  d i s c l o s e  
d e t a i l s  of c i r c u l a r s  u n t i l  t h e y  a re  i s s u e d .  Once 
a c i r c u l a r  has  been s e n t  t o  l o c a l  a u th o r i t i e s  th e  
M i n i s t e r  may e x c e p t i o n a l l y  make a r rangem en ts  f o r  i t  
t o  be p r i n t e d  i n  H ansard .  C i r c u l a r s  a re  o c c a s i o n a l l y  
th e  s u b j e c t  o f  a s t a te m e n t  i n  t h e  House a t  t h e  t ime 
of  r e l e a s e  and th e  M i n i s t e r  may be q u e s t io n e d  on h i s  
e x p l a n a t i o n  14. More commonly, M i n i s t e r s  supp ly  
w r i t t e n  answers t o  Members' m o s t ly  f a c t u a l  q u e s t i o n s  
abou t  c i r c u l a r s  and t h e s e  a re  p r i n t e d  i n  Hansard .
Ora l  q u e s t i o n i n g  i n  t h e  Chamber a l low s  some scope 
f o r  d e b a te  on p o l i c y  m e r i t s  and e n a b le s  b ackbenchers  
t o  c ro s s -e x am in e  th e  M i n i s t e r  by a sk in g  supp lem ent-  
a r i e s .  As d r a f t  l e g i s l a t i o n  p a s s e s  th ro u g h  i t s  
v a r i o u s  s t a g e s ,  p r e v i o u s l y  i s s u e d  and impending 
c i r c u l a r s  may be d i s c u s s e d .  In  S ta n d in g  Committee 
t h e r e  i s  t ime f o r  t h e s e  m a t t e r s  t o  be d eb a ted  more 
f u l l y .

While o p p o r t u n i t i e s  f o r  P a r l i a m e n t a r y  s c r u t i n y  
of  c i r c u l a r s  e x i s t  once t h e y  have been  i s s u e d ,  d r a f t  
c i r c u l a r s  a re  n o t  g e n e r a l l y  made a v a i l a b l e .  Members 
u n d e r s t a n d a b ly  wish  t o  be a b le  t o  s c r u t i n i s e  c i r c u l a r s  
a t  t h e  form&ation s t a g e  when t h e r e  i s  s t i l l  a p o s s i 
b i l i t y  t h a t  i f  s u f f i c i e n t  p o l i t i c a l  p r e s s u r e  i s  
a p p l i e d  t h e i r  c r i t i c i s m s  may have some e f f e c t .  Al
though e ag e r  t o  d i s c u s s  th e  m e r i t s  of  a p roposed  
c i r c u l a r ,  t h e y  have l i t t l e  i n c e n t i v e  t o  c a r r y  out  
a r e t r o s p e c t i v e  e x a m in a t io n  once i t  has been  s e n t  t o  
l o c a l  a u t h o r i t i e s  and th e  p e r i o d  f o r  c o n s u l t a t i o n  i s  
o v e r .  During Repor t  S tage  of  t h e  1952 Housing B i l l  
Mr. P a n n e l l  v o ic e d  Members' conce rn  a t  b e in g  l e f t  
ou t  o f  n e g o t i a t i o n s :

"This  s o r t  o f  i d e a  by which th e  
M i n i s t e r  can n e g o t i a t e  w i th  a 
s e t  o f  l o c a l  a u t h o r i t i e s '  r e p 
r e s e n t a t i v e s  and t e l l  P a r l i a m e n t  
a f t e r w a r d s  and t h a t  we can a rgue
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i n  a k in d  of  r a r i f i e d  atmosphere 
i s  c o m p le te ly  f a n t a s t i c . "  13

Members f e l t  f r u s t r a t e d  and were angry  t h a t  t h e
M i n i s t e r  had k e p t  s e c r e t  t h e  f u l l  d e t a i l s  o f  h i s
p roposed  c i r c u l a r  due t o  be i s s u e d  when t h e  B i l l  was
e n a c t e d .  The c i r c u l a r  was seen  as  an i n t e g r a l  p a r t
of  t h e  o v e r a l l  scheme. Such im p o r ta n t  f i n a n c i a l
m a t t e r s  as  th e  s e l l i n g  p r i c e  of  c o u c i l  houses  should
be made known when t h e  B i l l  was b e f o r e  t h e  House.
Mr. MacColl m a in ta in e d  t h a t  g e n e r a l  c o n s e n t s  should
be examined by th e  Members:

"as  we do i n  th e  case  o f  f i x i n g  th e  
p r i c e  of  a l l  s o r t s  of  odd and m isce 
l l a n e o u s  t h i n g s  t h a t  come b e f o r e  us  
in  th e  m id n ig h t  hours  i n  P r a y e r s .
Yet t h e  s a l e  of  c a p i t a l  a s s e t s  o f  
th e  v a lu e  o f ,  p e rh a p s  £ 1 ,500  o r  
£2 , 0 0 0 , a t  some p r i c e  below th e  
m arke t  p r i c e ,  i s  n o t  c o n s id e re d  
s u f f i c i e n t l y  im p o r ta n t  t o  come b e 
f o r e  th e  House."  16

The M i n i s t e r  s a i d  t h a t  a l th o u g h  a copy of  th e  
c i r c u l a r  would h o t  be l a i d  on th e  t a b l e  b e f o r e  b e 
coming o p e r a t i v e ,  a copy might be p l a c e d  i n  th e  
L i b r a r y .  He a l s o  gave th e  a s su ra n c e  t h a t  by Report
S tage  th e  d e t a i l s  would be common knowledge among
l o c a l  o r g a n i s a t i o n s  and t h i s  i n f o r m a t i o n  would have 
f i l t e r e d  th ro u g h  t o  Members. In  th e  e v e n t ,  t h e  
House was no b e t t e r  informed a p a r t  from two Members 
v/ho though  e n t i t l e d  t o  i n s p e c t  t h e  c i r c u l a r  were 
a p p a r e n t l y  n o t  f r e e  t o  d i s c l o s e  i t s  c o n t e n t s .  A 
p le d g e  o f  c o n f id e n c e  had p r e v e n te d  l o c a l  a u t h o r i t i e s  
communicating w i th  Members i n  t h e  way a n t i c i p a t e d  by 
th e  M i n i s t e r .  Mr. Ewart  e x p re s s e d  h i s  s t r o n g  d i s s 
a t i s f a c t i o n  t h u s :

"Up t o  now, we have been c o m p le te ly  
i n  th e  d a rk .  We a re  d e a l i n g  w i th
a B i l l  on which t h e  M i n i s t e r  h a s ,
i n  e f f e c t ,  s a i d ,  ' I  am n o t  go ing  to  
t e l l  t h e  House o f  Commons what I  
i n t e n d  t o  do.  I  have d i s c u s s e d  th e  
m a t t e r  w i th  t h e  l o c a l  a u t h o r i t i e s ,
I  have p roduced  a c i r c u l a r ,  and I  
have s t a t e d  i n  t h e  c i r c u l a r  what my
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i n t e n t i o n s  a r e .  That c i r c u l a r  
w i l l  go ou t  t o  th e  l o c a l  a u th o r 
i t i e s  a f t e r  th e  House of  Commons 
has g iven  a Th ird  Reading to  th e  
B i l l ,  and when th e  House o f  Comm
ons ,  which i s  a t  p r e s e n t  in  the  
da rk  as f a r  as  my i n t e n t i o n s  a re  
conce rn ed ,  has g iven  th e  T h ird  
Reading t o  th e  B i l l ,  I  w i l l  
produce  t h e  c i r c u l a r  and t e l l  
them what I  am going  t o  d o ' . "

Committees

By examining S t a t u t o r y  In s t r u m e n t s  which omit 
d e t a i l s  and c o n f e r  power on M i n i s t e r s  t o  v a ry  p ro 
v i s i o n s  s u b s e q u e n t ly ,  t h e  House of  Commons S e l e c t  
Committee on S t a t u t o r y  I n s t r u m e n t s  and th e  J o i n t  
Committee on S t a t u t o r y  In s t r u m e n t s  have i n d i r e c t l y  
been  a b le  t o  draw a t t e n t i o n  t o  t h e  l e g i s l a t i v e  and 
a d m i n i s t r a t i v e  u s e s  of  c i r c u l a r s .  Al though th e  
main f u n c t i o n  o f  t h e  committees  i s  t o  d i s c o v e r  
w he ther  S t a t u t o r y  In s t r u m e n t s  conform t o  s p e c i f i e d  
s t a n d a r d s ,  t h e  annua l  and s p e c i a l  r e p o r t s  p ro v id e  
an o p p o r t u n i t y  t o  c o n s i d e r  more g e n e r a l  c o n s t i t u t i o n a l  
i s s u e s ,  such as  t h e  growth of  government by c i r c u l a r .  
There i s  a s t r o n g  case  f o r  e x te n d in g  th e  scope o f  
rev ie w  o f  t h e  comm ittees  t o  e n ab le  them t o  s c r u t i n 
i s e  a l l  c i r c u l a r s  d i r e c t l y  and r e p o r t  where powers 
ap p ea r  t o  have been  used  c o n t r a r y  t o  P a r l i a m e n t ’s 
i n t e n t i o n s .  There i s  p r e s e n t l y  no p r o t e c t i o n  a g a i n s t  
t h e  u nexpec ted  o r  a r b i t a r y  u se  o f  M i n i s t e r i a l  s t a t 
u t o r y  powers n o t  e x e r c i s a b l e  by S t a t u t o r y  I n s t r u m e n t .

The p r im a ry  conce rn  of  th e  committees  about  th e  
use  of  c i r c u l a r s  i n  p l a c e  of  Orders  has been  t h e  
absence  o f  P a r l i a m e n t a r y  p u b l i c i t y ,  s c r u t i n y  and 
c o n t r o l :

" ( t h e  J o i n t  Committed a re  concerned 
w i th  t h e  d i f f i c u l t y  o f  knowing in  
each c ase  whether  t h e  d i r e c t i o n s ,  
r e q u i r e m e n t s  o r  o t h e r  d e t a i l s  w i l l  
o r  w i l l  n o t  t a k e  t h e  form of  s t a t u t 
ory  i n s t r u m e n t s  and w he ther  t h e y
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w i l l  o r  w i l l  n o t  escape  any p r o 
v i s i o n s  in  th e  p a r e n t  s t a t u t e  
which would cause  them t o  be l a i d  
b e f o r e  th e  house and be' s u b j e c t  
t o  annulment on m o t io n ."  IS

On a n o th e r  o c c a s io n  th e  S e l e c t  Committee r e p o r t e d
"From t ime t o  t ime an i n s t r u m e n t ,  

i n s t e a d  of  b e in g  complete  i n  i t 
s e l f ,  c o n te m p la te s  o r  p u r p o r t s  to  
a u t h o r i s e  t h e  i s s u e  o f  some f u r t h e r  
o r d e r  o r  d i r e c t i o n .  The Committee 
have endeavoured  t o  a s c e r t a i n  
w he ther  t h e  subsequen t  o r d e r  o r  
d i r e c t i o n  w i l l  be p u b l i s h e d  i n  th e  
o f f i c i a l  s e r i e s  of  S t a t u t o r y  I n 
s t ru m e n ts  o r  be i s s u e d  i n  some l e s s  
fo rm al  m anner ."  19

I f  S e l e c t  Committees were a b le  t o  d i s c o v e r  and 
f o l lo w  th ro u gh  p o l i c y  changes made i n  c i r c u l a r s ,  a 
d e p o s i t o r y  a lone  might be s u f f i c i e n t .  At p r e s e n t ,  
however,  t h e i r  work i s  l i m i t e d  t o  q u e s t io n s  o f  l e g 
a l i t y  r a t h e r  t h a n  p o l i c y  and a f u r t h e r  drawback i s  
t h e i r  l a c k  of  power t o  remedy a b u s e s .  T h is  hand icap  
a r i s e s  from th e  Chamber 's  a p p a r e n t  r e l u c t a n c e  t o  
a c c e p t  t h a t  i t  l a c k s  e f f e c t i v e  powers o f  c o n t r o l .  
I n t e n t  on rem a in in g  a t  t h e  c e n t r e  i n  m a t t e r s  of 
s c r u t i n y ,  th e  House has avo ided  th e  U n i ted  S t a t e s  
e x p e r i e n c e  where comm ittees  a re  dominant  by c a r e f u l l y  
c i r c u m s c r i b i n g  t h e i r  f u n c t i o n s  and powers.  The 
S e l e c t  Committees a r e  t h e  s e r v a n t s  of  t h e  main Chamber 
t o  which th e y  must r e p o r t .  According  t o  c o n s t i t u t 
i o n a l  t h e o r y ,  t h e  whole House t a k e s  n e c e s s a r y  re m e d ia l  
a c t i o n  on th e  b a s i s  o f  i n f o r m a t i o n  r e p o r t e d  by i t s  
com m it tee s .

S e l e c t  Committees were s e t  up because  t h e  e v e r -  
i n c r e a s i n g  volume o f  b u s i n e s s  made i t  im p o s s ib le  f o r  . 
t h e  House t o  c a r r y  ou t  c l o s e  c o n t in u o u s  s c r u t i n y  and 
c r i t i c i s m  of  government a c t i v i t y .  I t  i s  an i r o n y  
t h a t  t h e  sh o r t a g e  o f  t ime now p r e v e n t s  t h e  House from 
c o n s i d e r i n g  a d e q u a te ly  r e p o r t s  and recommendations 
from i t s  comm ittees  and from t a k i n g  a p p r o p r i a t e  r e 
m ed ia l  a c t i o n .  The House r a r e l y  a t t e m p t s  t o  annul
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s t a t u t o r y  I n s t r u m e n t s  c r i t i c i s e d  by i t s  com m it tees ,  
i n c l u d i n g  th o se  a l lo w in g  l e g i s l a t i v e  schemes to  be 
e s t a b l i s h e d  by means of  c i r c u l a r s .  Although th e  
comm ittees  a re  composed o f  Members, t h e y  a re  r e l u c t 
an t  t o  become in v o lv e d  i n  t h i s  p r o c e s s .  Th is  was 
shown by one c h a i r m a n ’s ev idence  t o  th e  S e l e c t  Comm
i t t e e  on P ro ced u re  i n  1946:

”I  have m yse lf  made i t  a p r a c t i c e  
n e v e r  t o  have a n y th in g  t o  do w i th  
making a p r a y e r .  I  do n o t  t h i n k  
t h a t  i t  i s  my f u n c t i o n  t o  a t t a c k  
or  de fend  a M i n i s t e r .  A f t e r  we 
have drawn a t t e n t i o n  my work i s  
f i n i s h e d . ” 20

Ombudsmen

As c e n t r a l  government has i n c r e a s i n g l y  sought  
t o  gu ide  l o c a l  p o l i c y  and a d m i n i s t r a t i o n  and t o  r e 
q u i r e  l o c a l  b o d ie s  t o  f o l lo w  c e n t r a l  d i r e c t i o n ,  P a r l 
iam ent  has p roved  i l l - e q u i p p e d  t o  respond  t o  t h i s  
e x t r a - l e g i s l a t i v e  development  by improving  i t s  s u p e r 
i n t e n d a n c e .  C o n s t i t u t i o n a l  c o n s i d e r a t i o n  t e n d s  t o  
be s u b o r d in a te d  t o  p o l i t i c a l  s c r u t i n y .  The p a r t y  
dominated House and i t s  system o f  comm ittees  a re  
e s s e n t i a l l y  p o l i t i c a l  forums n o t  de s ig n ed  p r i m a r i l y  
f o r  c o n s t i t u t i o n a l  d e b a t e .  The P a r l i a m e n t a r y  Comm
i s s i o n e r  f o r  A d m i n i s t r a t i o n ,  however, i s  a b le  t o  
pe rfo rm  a n o n - p o l i t i c a l  q u a s i - J u d i c i a l  f u n c t i o n  by 
c r e a t i n g  p r i n c i p l e s  of  good a d m i n i s t r a t i o n  and 
a p p ly in g  t h e s e  j u d i c i a l  s t a n d a r d s  t o  M i n i s t e r i a l  
a c t i o n  t a k e n  i n  r e l a t i o n  t o  c i r c u l a r s .  He examines 
a d m i n i s t r a t i v e  r a t h e r  t h a n  l e g i s l a t i v e  a c t i o n  and 
c i r c u l a r s  a re  c l e a r l y  w i t h i n  h i s  r e v ie w .  Much of  
t h e  ombudsman's work o v e r l a p s  w i th  r e c e n t  j u d i c i a l  
rev iew  and th e  t h r e e  i n v e s t i g a t i o n s  d e s c r i b e d  i n  
t h i s  s e c t i o n  p r o v id e  an i n t r o d u c t i o n  t o  t h e  n e x t  
c h a p t e r  which c o n s i d e r s  th e  r o l e  o f  th e  c o u r t s .

C i r c u l a r s  a re  used  t o  in fo rm  l o c a l  a u t h o r i t i e s  
abou t  t h e i r  new s t a t u t o r y  d u t i e s  and what a c t i o n
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t h e y  a re  r e q u i r e d  by law to  t a k e .  They may a l s o  
su g g e s t  p ro c e d u re s  which a u t h o r i t i e s  should  f o l lo w  
t o  c a r r y  out  t h e  p o l i c y  o b j e c t i v e s  o f  th e  l e g i s l a t i o n .  
v\liat a re  th e  consequences  f o r  th o se  b o d ie s  which 
d e l i b e r a t e l y  d i s r e g a r d  t h i s  n o n - s t a t u t o r y  guidance?  
P ro v id e d  a l l  t h e  e x p re s s  d u t i e s  imposed by s t a t u t e  
a re  f u l f i l l e d  t h e r e  can be no j u d i c i a l  remedy. The 
i s s u e  i s  n o t  one o f  l e g a l i t y  b u t  whether  t h e r e  has 
been im proper  a d m i n i s t r a t i o n .  The l o c a l  watchdogs 
may f i n d  ev idence  of  m a l a d m i n i s t r a t i o n  i f  a l o c a l  
a u t h o r i t y  f a i l s  t o  f o l l o w  c e n t r a l  gu idance  i n  c i r 
c u l a r s  c o n ce rn in g  good a d m i n i s t r a t i v e  p r a c t i c e  and 
th e  c e n t r a l  government may i t s e l f  be g u i l t y  o f  mal
a d m i n i s t r a t i o n  i f  i t  f a i l s  t o  i n s t r u c t  a u t h o r i t i e s  
a d e q u a t e ly .  The f i r s t  i n v e s t i g a t i o n  c o n ce rn s  t h e  
P a r l i a m e n t a r y  Commissioner, t h e  second th e  Commiss
io n  f o r  Loca l  A d m i n i s t r a t i o n  and th e  f i n a l  example 
i n v o lv e s  b o th  n a t i o n a l  and l o c a l  ombudsmen.

S tu d e n t  g r a n t s

Department  o f  E d u ca t ion  and Sc ience  C i r c u l a r  
11/71  covered  th e  c a l c u l a t i o n  of  t h e  p a r e n t a l  con
t r i b u t i o n  f o r  a s t u d e n t  a t t e n d i n g  a t e a c h e r  t r a i n i n g  
c o u r s e .  The o r i g i n a l  co m pla in t  was t h a t  th e  d e p a r t 
ment had i n c o r r e c t l y  i n t e r p r e t e d  t h e  p r o v i s i o n s  of  
t h e i r  own c i r c u l a r  i n  t h e i r  a p p l i c a t i o n  t o  t h e  com
p l a i n a n t ’s c a s e .  The depar tm en t  had l e g a l  adv ice  
s u p p o r t i n g  t h i s  i n t e r p r e t a t i o n  o f  t h e  c i r c u l a r  and 
th e  P a r l i a m e n t a r y  Commissioner d id  n o t  uphold  t h i s  
c l a im .  The c o m p la in an t  a l s o  s a i d  t h a t  he had been  
m is le d  by th e  wording of  th e  c i r c u l a r  and th e  Comm
i s s i o n e r  c o n s id e r e d  w he ther  t h e  d epar tm en t  had been 
a t  f a u l t  i n  i s s u i n g  ambiguous and m is le a d in g  in fo rm 
a t i o n .  B efore  e n t e r i n g  i n t o  heavy commitments conn
e c t e d  w i th  t h e  p u rc h a se  of a new house ,  t h e  compla in
a n t  had c a r e f u l l y  s t u d i e d  C i r c u l a r  11/71 and concluded  
t h a t  t h e s e  new expenses  would be t a k e n  i n t o  accoun t  
when a s s e s s i n g  h i s  c o n t r i b u t i o n  f o r  1972/ 1973*
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The Commissioner d iv id e d  h i s  c o n s i d e r a t i o n  of 
whe ther  t h e  c i r c u l a r  was m is le a d in g  i n t o  two a s p e c t s  
21 * F i r s t ,  w he ther  i t  was m is l e a d in g  in  law and 
se c o n d ly ,  whe ther  t h e  c i r c u l a r  was m is l e a d in g  t o  
g e n e r a l  members of t h e  p u b l i c  u n f a m i l i a r  w i th  th e  
s u b j e c t  m a t t e r .  He a c c e p te d  t h e  d e p a r t m e n t ' s  con
t e n t i o n  t h a t  i f  t h e  t e x t  of  th e  c i r c u l a r  was rea d  
c a r e f u l l y  as  a whole i t  would n o t  be m isunders tood  
and m i s i n t e r p r e t e d :

" the  C i r c u l a r  i s  something more 
th a n  a document i s s u i n g  in fo rm 
a t i o n  t o  th e  g e n e r a l  p u b l i c :  i t  
i s  (and t h i s  i s  i t s  p r im ary  
f u n c t i o n )  a document s e t t i n g  
out  a r ra n g em en ts  approved by th e  
S e c r e t a r y  of S t a t e  i n  pursuance  
o f  a s t a t u t o r y  p r o v i s i o n .  Those 
a r rang em en ts  impose d u t i e s  and 
c o n f e r  powers and r i g h t s .  (The 
d e p a r tm e n t )  saw a wide ,  c l e a r l y  
a p p a r e n t ,  d i f f e r e n c e  between th e  
i s s u e  o f  m is l e a d in g  i n f o r m a t io n  
and th e  u se  o f  words which could  
c o n c e iv a b ly  be r e p r e s e n t e d  as 
c ap a b le  o f  a m b ig u i ty  by i g n o r in g  
t h e  c o n te x t  i n  which th e y  a re  
u s e d .  And th e y  d e c l a r e d  th em se lv es  
s a t i s f i e d ,  a f t e r  t a k i n g  l e g a l  ad
v i c e ,  t h a t  t h e  C i r c u l a r  i s  n o t  
m is le a d i n g  i n  th e  sense  t h a t  i t  
can p r o p e r l y  be i n t e r p r e t e d  i n  
a n o th e r  way."

The P a r l i a m e n t a r y  Commissioner found t h a t  a l 
though  t h e  c i r c u l a r  was t e c h n i c a l l y  unambiguous and 
l e g a l l y  c o r r e c t ,  i t  cou ld  be m is l e a d in g  t o  th e  l a y 
man. He s t r e s s e d  t h e  im por tance  of  c l a r i t y  when a 
c i r c u l a r  i s  t o  be s t u d i e d  by t h e  o r d i n a r y  c i t i z e n  
t r y i n g  t o  d i s c o v e r  how r u l e s  and r e g u l a t i o n s  w i l l  
a f f e c t  him. The wording o f  th e  c i r c u l a r  u n d e r  i n 
v e s t i g a t i o n  co u ld  have been  made c l e a r e r  w i th o u t  
n e c e s s a r i l y  i n t r o d u c i n g  any l e g a l  am bigu i ty :

" I  have seen  no r e a s o n  why th e  v e ry  
wording used i n  t h e  A p r i l  C i r c u l a r  
was n o t  u sed  a l s o  i n  th e  c o r r e sp o n d 
in g  C i r c u l a r  i s s u e d  f i v e  months 
l a t e r .  And, I  t h i n k ,  from what t h e  
c o m pla inan t  t o l d  one o f  my o f f i c e r s .
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t h a t  i f  t h e  wording had been  used 
in  th e  l a t e r  C i r c u l a r ,  he would 
n o t  have been  m is le d  and t h i s  
co m p la in t  would n o t  have a r i s e n . "

The i n v e s t i g a t i o n  i l l u s t r a t e s  th e  d i f f i c u l t y  o f  
f o r m u la t i n g  a c i r c u l a r  which i s  a p r o p e r  l e g a l  docu
ment and a l s o  i n t e l l i g i b l e  and i n f o r m a t i v e  t o  t h o s e  
whose r i g h t s  a re  a f f e c t e d .  These two o b j e c t i v e s  may 
c o n f l i c t .  On t h i s  o c c a s i o n ,  th e  depar tm en t  fav o u re d  
p ro d u c in g  a fo rm a l  l e g a l  i n s t r u m e n t  which was r e g r e t t 
a b ly  u n c l e a r  t o  t h e  layman.

Housing subsidies

T his  c o m p la in t  concerned  t h e  m i s i n t e r p r e t a t i o n  
by l o c a l  government o f f i c e r s  o f  t h e  t e rm s  of  a c e n t r a l  
d e p a r tm e n ta l  c i r c u l a r .  Merton C o u n c i l ' s  1976-1977 
r e n t  i n c r e a s e  was p a r t l y  based  on a wrong a p p l i c a t i o n  
of  ad v ice  from th e  Department o f  t h e  Environment and 
t h e  Commission f o r  Loca l  A d m i n i s t r a t i o n  found malad
m i n i s t r a t i o n  by o f f i c e r s  i n  g i v in g  i n c o r r e c t  gu idance  
t o  members 2 2 .

In  November 1975 th e  d epar tm en t  informed l o c a l  
a u t h o r i t i e s  o f  t h e  f u t u r e  a r rang em en ts  f o r  p ay ing  
t h e  s p e c i a l  e lem ent  o f  t h e  h o u s in g  sub s id y :

"Â f u r t h e r  f e a t u r e  of  th e  a r r a n g e 
ments f o r  1975 ( s i c )  -  1977 i s  t h a t  
an a u t h o r i t y  who would o th e rw is e  
have needed t o  make a s u b s t a n t i a l  
r a t e  fund c o n t r i b u t i o n  t o  t h e i r  
ERA and a re  p r e p a r e d  t o  make a r e n t  
i n c r e a s e  of  more t h a n  6Op p e r  
d w e l l i n g  p e r  week t o  h e lp  reduce  
i t ,  may q u a l i f y  f o r  an a d d i t i o n a l  
amount of  s p e c i a l  e lement  s u b j e c t  
t o  th e  o v e r a l l  c e i l i n g  f o r  t h e  y e a r  
of  £21 p e r  d w e l l i n g . "

O f f i c e r  A d e c id e d  t h a t  u n d e r  th e  t e rm s  o f  th e  de
p a r t m e n t ' s  l e t t e r  a s u b s id y  cou ld  be o b t a in e d  i f  t h e  
r a t e  fund c o n t r i b u t i o n  t o  t h e  Housing Revenue Account 
were reduced  and t h e  average  annual  r e n t  p e r  d w e l l in g  
were i n c r e a s e d  by a t  l e a s t  £31 i . e .  6Op p e r  week.
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He concluded  t h a t  a r i s e  of  7Op i n  th e  average  
weekly r e n t  was n e c e s s a r y  i n  o r d e r  t o  maximise the  
s p e c i a l  e lement  su b s id y  a v a i l a b l e .  However, he had 
n o t  t a k e n  i n t o  c o n s i d e r a t i o n  two o t h e r  f a c t o r s .  
F i r s t ,  an a u t h o r i t y  would be r e g a r d e d  as hav ing  
i n c r e a s e d  t h e i r  average  r e n t s  by more th a n  £51 p e r  
d w e l l i n g  p e r  annum i f  t h e i r  average  l e v e l  o f  r e n t s  
f o r  1976-1977 exceeded th e  average  l e v e l  f o r  1975- 
19^6 by more t h a n  £31 p e r  d w e l l i n g .  The o f f i c e r  
c a l c u l a t e d  t h e  s u b s id y  on t h e  b a s i s  o f  an i n c r e a s e  
i n  th e  r e n t s  c u r r e n t  i n  December 1975 i n s t e a d  of  
an i n c r e a s e  i n  t h e  ave rag e  r e n t s  f o r  1975-1976  which 
were 2Op p e r  week lo w e r .  Second ly ,  th e  s p e c i a l  
e lem ent  su b s id y  was on ly  a v a i l a b l e  t o  an a u t h o r i t y  
which i n c r e a s e d  i t s  d e f i c i t  i n  th e  n o t i o n a l  HHA by 
r e d u c in g  th e  r a t e  fund c o n t r i b u t i o n .  There needed 
t o  be b o th  a d e f i c i t  and a c o n t r i b u t i o n  t o  r e d u c e .
By f a i l i n g  to  t a k e  t h e s e  f a c t o r s  i n t o  a c c o u n t ,  the  
o f f i c e r  o v e r e s t i m a t e d  th e  amount o f  s p e c i a l  e lement  
s u b s id y  th e  c o u n c i l  co u ld  c la im .

Fo l low ing  a c o u n c i l  m ee t ing  a t  which an 8Op 
i n c r e a s e  in  t h e  average  r e n t  p e r  d w e l l in g  was app
ro v e d ,  t h e  DoE t e l e p h o n e d  O f f i c e r  A and r e f e r r e d  t o  
a r e p o r t  i n  th e  l o c a l  p r e s s  t h a t :

" I f  t h e  r e n t s  had been  i n c r e a s e d  
by l e s s  t h a n  70p on a v e ra g e ,  th e  
Housing Department would have l o s t  
t h e  S p e c i a l  Element o f  t h e  G ran t ,  
t o t a l l i n g  £ 25 1 , 600 . "

The c e n t r a l  d e p a r tm en t  s t r e s s e d  t h a t  t o  q u a l i f y  f o r
th e  s p e c i a l  e lem ent  s u b s id y ,  th e  average  r e n t  i n
1976-1977 had t o  be 6Op above th e  average  o f  th e
r e n t s  i n  1975-1976. The c o u n c i l  need o n ly  have p u t
up t h e i r  c u r r e n t  r e n t s  by 40p t o  b e g in  t o  q u a l i f y
f o r  t h e  s p e c i a l  e lem ent  and 5Op t o  maximise t h e
s u b s id y .

Home l o s s  payments
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T his  example shows th e  s e r i o u s  consequences  
which may r e s u l t  i f  a l o c a l  a u t h o r i t y  f a i l s  t o  
conform t o  c e n t r a l  gu idance  i n  c i r c u l a r s .  I t  a l s o  
r e v e a l s  th e  problems c r e a t e d  when an Act f a i l s  t o  
impose e x p re s s  d u t i e s  and th e  government a t t e m p t s  
t o  c a r r y  out  i t s  i n t e n t i o n s  u s i n g  n o n - s t a t u t o r y  
means.

Under t h e  p r o v i s i o n s  of  th e  1975 Land Compens
a t i o n  Act ,  c e r t a i n  d i s o c c u p ie d  r e s i d e n t s  were en
t i t l e d  t o  com pensa t ion  p ro v id e d  th e  c la im  f o r  th e  
home l o s s  payment was made w i t h i n  s i x  months of  the  
o c c u p i e r  l e a v i n g  h i s  home. Department of  t h e  E n v i r 
onment C i r c u l a r  75/75  n o ted  t h a t :

" the  i n t e n t i o n  o f  t h e s e  s p e c i a l  
payments i s  t o  r e c o g n i s e  th e  
p e r s o n a l  u p s e t  and d i s t r e s s  which 
peop le  s u f f e r  when t h e y  a re  com
p u l s o r i l y  d i s p l a c e d  from t h e i r  
hom es ."

Although th e  c i r c u l a r  s t r e s s e d  t h a t  a u t h o r i t i e s  were 
und e r  an o b l i g a t i o n  t o  make home l o s s  and advance 
payments ,  t h e  Under S e c r e t a r y  o f  S t a t e  f o r  t h e  En
v i ronm en t  e x p la in e d  i n  t h e  House t h a t  i t  would n o t  
have been  r e a s o n a b l e  t o  impose a l e g a l  d u ty  on l o c a l  
a u t h o r i t i e s  t o  in fo rm  c l a im a n t s  o f  t h e i r  e n t i t l e m e n t s  
u n d e r  t h e  Act:

" A u t h o r i t i e s  do n o t ,  by any means, 
reh o use  a l l  p o t e n t i a l  c l a i m a n t s .
Many more a re  out  of  t h e  a r e a  en
t i r e l y  and canno t  be t r a c e d .  More
o v e r ,  many p o t e n t i a l  c l a im a n t s  may 
be q u i t e  unknown t o  t h e  a u t h o r i t y  -  
f o r  example , p r i v a t e  t e n a n t s . "  25

A l e t t e r  from t h e  DoE t o  t h e  London Borough of  E a l in g
conf i rm ed  t h a t :

"There i s  o f  c o u rse  no o b l i g a t i o n  
imposed on l o c a l  a u t h o r i t i e s  by 
th e  Act t o  n o t i f y  p o t e n t i a l  c l a im 
a n t s  o f  t h e i r  r i g h t s  t o  home l o s s  
payments o r  o f  th e  l i m i t e d  t ime f o r  
making v a l i d  c l a i m s . "

The l e g a l i t y  o f  t h e  c o u n c i l ’s a c t i o n s  i n v e s t i g a t e d  by
th e  Loca l  Commission was, t h e n ,  n e v e r  d i s p u t e d .  An
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a u t h o r i t y  which f a i l e d  t o  n o t i f y  c l a im a n t s  was n o t  
i n  d e f a u l t .

C i r c u l a r  75/75  observed :
"Some p eo p le  who have been  d i s p l a c e d  

s in c e  17 O ctober  1972 and who a re  
e n t i t l e d  t o  a home l o s s  payment may 
be unaware of  t h e  f a c t .  A u t h o r i t i e s  
a re  r e q u e s t e d  t o  t a k e  s t e p s  to  en
su re  t h a t  wherever  p o s s i b l e  peop le  
a re  n o t i f i e d  q u i c k l y  so t h a t  t h e y  can
p u t  in  t h e i r  c la im s  w i t h i n  th e  t ime
l i m i t  o f  s i x  months a f t e r  th e  p a s s i n g
of t h e  A c t ."

C i r c u l a r  151/75 e x p re s s e d  th e  hope t h a t  a u t h o r i t i e s  
would c o n t in u e  t o  make ev e ry  e f f o r t  to  en su re  t h a t  
e a r l y  warn ing  was g iv en  t o  p o s s i b l e  c l a i m a n t s .  In 
C i r c u l a r  144/75 th e  DoE made s p e c i a l  r e f e r e n c e  t o  th e
t ime l i m i t  and C i r c u l a r  160/74  a g a in  asked a u t h o r i 
t i e s :

" to  t a k e  a l l  n e c e s s a r y  s t e p s  t o  en
su re  t h a t  t h o s e  concerned  a re  made 
aware o f  t h e i r  r i g h t s  i n  ample t im e  
t o  make t h e i r  c la im s  w i t h i n  t h e  s i x  
month p e r i o d  s p e c i f i e d . "

Fo l low ing  t h e s e  f o u r  c i r c u l a r s ,  l o c a l  a u t h o r i t i e s  
were l e f t  i n  no doubt  abou t  th e  d e p a r t m e n t ' s  p o l i c y .  
E a l in g  Counc i l  had a c t e d  i n  accordance  w i th  t h e  
c e n t r e ' s  r e p e a t e d  gu idance  by a d o p t in g  a g e n e r a l  
p o l i c y  of  a d v i s i n g  p o t e n t i a l  c l a im a n t s  of t h e i r  r i g h t s  
und e r  t h e  new l e g i s l a t i o n .  In  th e  p a r t i c u l a r  i n s t a n c e  
of  a l l e g e d  m a l a d m i n i s t r a t i o n  un d e r  i n v e s t i g a t i o n ,  how
e v e r ,  t h e  c o u n c i l  had f a i l e d  t o  n o t i f y  th e  complain
a n t  i n d iv i d u a l l y .  He s t a t e d  i n  a l e t t e r '  t h a t  h i s  
a p p l i c a t i o n  was e le v e n  days out  o f  t im e  b e cau se  he 
had n o t  been  in formed o f  h i s  r i g h t s .  Baroness  S e r o t a  
concluded  h e r  r e p o r t  t h u s :

" I t  i s  c l e a r  i n  t h i s  c a se  t h a t  t h e  
Counc i l  f a i l e d  t o  in fo rm  th e  com
p l a i n a n t  and t h i s  amounted t o  mal
a d m i n i s t r a t i o n  c a u s in g  t h e  compla in
a n t  i n j u s t i c e  i n  t h a t  h i s  c la im  f o r  
a home l o s s  payment was ou t  o f  t ime 
as  a r e s u l t . "  24
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To -understand th e  s i g n i f i c a n c e  and i m p l i c a t i o n s  
of t h i s  r e s u l t  i t  i s  n e c e s s a r y  t o  d i s c o v e r  th e  p r e 
c i s e  b a s i s  on which m a l a d m i n i s t r a t i o n  was found .  One 
p o s s i b i l i t y  i s  t h a t  t h e  s o l e  source  of  wrong admini
s t r a t i o n  was t h e  i n c o n s i s t e n t  a p p l i c a t i o n  o f  th e  
c o u n c i l ’ s p o l i c y .  Having adop ted  a g e n e r a l  p o l i c y  
t o  in fo rm  p o t e n t i a l  c l a im a n t s  o f  t h e i r  r i g h t s ,  t h e  
a u t h o r i t y  had t o  en su re  t h a t  i t  was f a i r l y  and con
s i s t e n t l y  a d m i n i s t e r e d .  This  meant in fo rm in g  ev e ry 
body.  Had th e  c o u n c i l  u n i fo rm ly  n o t  adop ted  th e  
d e p a r t m e n t ' s  gu idance  and r e g u l a r l y  f a i l e d  t o  in form  
c l a im a n t s  t h i s  a c t i o n  might n o t  have c o n s t i t u t e d  mal
a d m i n i s t r a t i o n .  However, t h i s  i n t e r p r e t a t i o n  i s  no t  
su p p o r te d  by rem arks  made by th e  Loca l  Commissioner 
which s u g g e s t  t h a t  t h e  f a c t  t h a t  th e  a u t h o r i t y  had a t  
one t im e  fo l lo w ed  an approach  c o n t r a r y  t o  c e n t r a l  
ad v ic e  i n  c i r c u l a r s  i t s e l f  s u p p l i e d  ev idence  of  mal- 
admini s t r a t i o n :

" I  am v e ry  c o n sc io u s  t h a t  l e g i s l 
a t i o n  i n  t h i s  f i e l d  i s  complex and 
i t  i s  e x t r e m e ly  d i f f i c u l t  f o r  t h e  
o r d i n a r y  c i t i z e n s  t o  u n d e r s t a n d  
what t h e i r  r i g h t s  a r e .  I t  i s  t h e r e 
f o r e  o f  paramount im por tance  t h a t  
p e r s o n s  whose homes a re  b e in g  a f f 
e c t e d  by th e  a c t i o n s  o f  p u b l i c  b o d ie s  
should  be c l e a r l y  t o l d  by th o s e  
b o d i e s  what t h e i r  r i g h t s  a re  and what 
type  o f  com pensa t ion  i f  any i s  a v a i l 
a b l e .  I f  a p e r s o n  i s  s e l l i n g  h i s  
home t o  t h e  Counc i l  and has  a l e g a l  
a d v i s o r  a c t i n g  f o r  him i t  would n o t  
be u n r e a s o n a b le  f o r  a p u b l i c  body 
t o  ex p ec t  t h e  a d v i s o r  t o  make th e  
p o s i t i o n  c l e a r  t o  h i s  c l i e n t ;  b u t  
t h i s  was n o t  th e  case  h e r e .  In  
Ja n u a ry  1975 when th e  o f f e r  o f  th e  
new t e n a n c y  was made i t  was n o t  t h e  
p r a c t i c e  of  o f f i c e r s  t o  in fo rm  t e n 
a n t s  b e in g  moved from p r o p e r t y  ac 
q u i r e d  by t h e  C ounc i l  o f  t h e i r  r i g h t  
t o  a home l o s s  payment.  Th is  i n  my 
view was n o t  i n  a cc o rd  w i th  t h e  
Department  o f  t h e  Environment C i r 
c u l a r  o f  26 November r e f e r r e d  t o  i n  
p a ra g r a p h  18 ( 1 6 0 / 7 4 ) . "

The r e p o r t  s e r v e s  as  a g e n e r a l  warning  t o  l o c a l  
a u t h o r i t i e s  o f  t h e  d an g e rs  o f  f a i l i n g  t o  implement
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f u l l y  o r  t o t a l l y  i g n o r i n g  ad v ice  c o n ta in e d  in  c e n t r a l  
d e p a r tm e n ta l  c i r c u l a r s .  V/hile t h e i r  a c t i o n s  may be 
l a w f u l ,  t h e y  may be h e ld  t o  c o n s t i t u t e  m a l a d m i n i s t r a 
t i o n .  The ombudsman system i s ,  however,  r e s t r i c t e d  
i n  i t s  scope to  th e  i n v e s t i g a t i o n  of  i n d i v i d u a l  i n 
s t a n c e s  of  a l l e g e d  m a l a d m i n i s t r a t i o n .  Commissioners  
canno t  th em se lv e s  i n i t i a t e  i n v e s t i g a t i o n s  i n t o  l o c a l  
a u t h o r i t i e s ’ g e n e r a l  a d m i n i s t r a t i v e  p r a c t i c e s  which 
appea r  t o  be c o n t r a r y  t o  gu idance  i n  c i r c u l a r s .

Before  t h e  E a l in g  Counc i l  i n v e s t i g a t i o n ,  th e  
i s s u e  o f  out  o f  t im e  c la im s  f o r  home l o s s  payments 
had a l r e a d y  been  d e b a te d  i n  t h e  House of  Commons w i th  
co n ce rn  d i r e c t e d  a t  t h e  a c t i o n s  of  c e n t r a l  r a t h e r  
t h a n  l o c a l  government.  Mr. Gordon Oakes, t h e  Under
s e c r e t a r y  of  S t a t e  f o r  t h e  Environm ent ,  t r i e d  t o  
s a t i s f y  Members t h a t  t h e  depar tm en t  had t a k e n  ade
qu a te  s t e p s  t o  p u b l i c i s e  t h e  A c t ' s  new p r o v i s i o n s  
and e n su re  t h a t  l o c a l  a u t h o r i t i e s  d id  t h e  same 2 5 .
The depar tm en t  chose o n ly  t o  s a n c t i o n  ex g r a t i a  
payments  i n  c a s e s  where i t  would have been  u n re a so n 
a b le  t o  exp ec t  t h e  com p la in an t  t o  app ly  i n  t im e  be
cause  t h e r e  was a s u g g e s t i o n  of  m a l a d m i n i s t r a t i o n  by 
t h e  a u t h o r i t y .  Th is  was a p o l i t i c a l l y  u n po p u la r  
d e c i s i o n  and t h e  m a t t e r  was r e f e r r e d  t o  t h e  P a r l i a 
m entary  Commissioner f o r  A d m i n i s t r a t i o n .  The d e p a r t 
ment argued  t h a t  s i n c e  a c o u n c i l  which f a i l e d  t o  
a d v is e  t e n a n t s  t h a t  t h e y  cou ld  c la im  f o r  home l o s s  
payments was n o t  a c t i n g  u n l a w f u l l y ,  s p e c i a l  payments 
were n o t  j u s t i f i e d .  Th is  e x p l a n a t i o n  s a t i s f i e d  th e  
Commissioner who a l s o  c o n s id e r e d  w he ther  t h e  c i r 
c u l a r s  a d e q u a te ly  p u b l i c i s e d  t h e  new r i g h t s ;

" In  my o p i n io n ,  t h e  Department to o k  
r e a s o n a b l e  s t e p s  i n  t h e s e  d i f f e r e n t ,  
ways t o  p u b l i c i s e  th e  p o s i t i o n  
th e m se lv e s  and t o  encourage  t h e  
l o c a l  a u t h o r i t i e s  (who were i n  a 
b e t t e r  p o s i t i o n  t h a n  t h e  Department 
t o  i d e n t i f y  p o s s i b l e  l o c a l  bene 
f i c i a r i e s  of  t h e  new l e g i s l a t i o n )  
t o  i n v i t e  anyone who might be e l i 
g i b l e  t o  make a c la im  w i t h i n  t i m e . "
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CHAPTER SIX COURTS

P a r t  One J u d i c i a l  r e c o g n i t i o n

C i r c u l a r s  have no l e g a l  e f f e c t  i n  th e m s e lv e s .  
However, t h e y  a re  l e g i s l a t i v e  i n  e f f e c t  when used  t o
convey i n s t r u c t i o n s  and r u l e s  t o  which s t a t u t e  g iv e s
l e g a l  f o r c e ,  as  d e s c r i b e d  by S.A. de Smith:

" I t  must n o t  be assumed, however, 
t h a t  d e p a r tm e n ta l  communications 
i s s u e d  i n  t h e  form o f  c i r c u l a r s ,
n o t e s  f o r  gu idance  or  l e t t e r s  t o
l o c a l  and r e g i o n a l  a u t h o r i t i e s ,  
o r  p r e s s  n o t i c e s ,  a re  n e c e s s a r i l y  
d e s t i t u t e  of  l e g a l  e f f e c t .  I f  
t h e y  a re  i s s u e d  i n  pu rsuance  o f  
s t a t u t o r y  powers which a u t h o r i s e  
th e  M i n i s t e r  t o  c o n f e r  r i g h t s ,  
d i r e c t l y  o r  i n d i r e c t l y ,  on members 
o f  t h e  p u b l i c ,  and i f  th e  M i n i s t e r  
does p u r p o r t  t o  c o n f e r  such r i g h t s  
( a s  where a M i n i s t e r  who i s  empow
ered  t o  impose r e s t r i c t i o n s  upon 
h i s  own powers o r  th e  powers of  
l o c a l  a u t h o r i t i e s  i n  c e r t a i n  t r a n s 
a c t i o n s  w i th  members o f  th e  p u b l i c  
imposes r e s t r i c t i o n s  i n  a c i r c u l a r  
l e t t e r  o r  o t h e r  document) th e  r e l e 
v a n t  p r o v i s i o n s  w i l l  be r e c o g n i s e d  
and e n fo rc e d  by t h e  c o u r t s ;  and to  
t h a t  e x t e n t  t h e s e  in f o r m a l  i n s t r u 
ments may be c h a r a c t e r i s e d  as 
hav ing  l e g i s l a t i v e  e f f e c t . "  1

Some s t a t u t e s  empower M i n i s t e r s  t o  p r e s c r i b e  admini
s t r a t i v e  p r o c e d u r e s  and where t h e  form i n  which t h e y  
a re  t o  be l a i d  down i s  n o t  s p e c i f i e d ,  we have seen  
t h a t  t h e s e  p r o c e d u r e s  may be s e t  ou t  i n  c o d es .  The 
s t a n d a r d s  p r e s c r i b e d  f o r  r e h a b i l i t a t i o n  g r a n t s  under  
t h e  1974 Housing Act and f o r  c a rav a n  s i t e s  u n d e r  th e  
I960 Caravan S i t e s  Act have been  p u t  i n  c i r c u l a r s .  
Under t h e  1971 Im m igra t ion  A c t ,  t h e  Home S e c r e t a r y  
i s  r e q u i r e d  t o  l a y  b e f o r e  P a r l i a m e n t  r u l e s  t o  be 
fo l lo w ed  i n  th e  a d m i n i s t r a t i o n  o f  th e  Act .  The l e g i s 
l a t u r e  ' s a p p ro v a l  would appea r  t o  g ive  them l e g a l  
f o r c e .  S i m i l a r l y ,  t h e  Highway Code i s  n o t  a S t a t u t 
o ry  In s t ru m e n t  b u t  i s  l e g i s l a t i v e  i n  c o n t e n t .  The 
1974. Trade Union and Labour R e l a t i o n s  Act r e q u i r e d
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t h e  S e c r e t a r y  of  S t a t e  t o  m a in t a in  a code of p r a c t 
i c e ,  g i v in g  p r a c t i c a l  gu idance  f o r  p rom oting  good 
i n d u s t r i a l  r e l a t i o n s .  Th is  was adm issab le  i n  e v id 
ence b e f o r e  i n d u s t r i a l  t r i b u n a l s  which a d j u d i c a t e d  
employment c a s e s  and was t o  be ta k e n  i n t o  account  on 
any q u e s t i o n  which the  t r i b u n a l  th ou g h t  r e l e v a n t .

The power t o  make r u l e s  may n o t  be d i r e c t l y  
c o n f e r r e d  by s t a t u t e .  Even where t h e r e  i s  no fo rm al  
power t o  make d e l e g a t e d  l e g i s l a t i o n ,  c i r c u l a r s  l a y i n g  
down good p r a c t i c e s  may be j u d i c i a l l y  r e c o g n i s e d  to  
have l e g i s l a t i v e  e f f e c t .  The c o u r t  may t a k e  i n t o  
accoun t  any m a t t e r  which i t  c o n s i d e r s  r e l e v a n t .  In  
t h i s  s e n s e ,  i n s t r u m e n t s  hav in g  l e g a l  e f f e c t  e x ten d  
f a r  beyond th o s e  hav ing  s p e c i f i c  P a r l i a m e n t a r y  s a n c t 
io n  o r  a p p ro v a l  and i n c l u d e  a n y th in g  which may be 
l e g i t i m a t e l y  r a i s e d  i n  c o u r t .  Even n o n - s t a t u t o r y  
a d v i s o r y  c i r c u l a r s  may i n  some c i r c u m s ta n c e s  have 
some l e g a l  e f f e c t .  C i r c u l a r s  c o n t a i n i n g  s t a t e m e n t s  
o f  p o l i c y  o r  g i v in g  i n s t r u c t i o n s  t o  l o c a l  a u t h o r i t i e s  
a re  t h u s  now e s t a b l i s h e d  as  a sou rce  of  p u b l i c  law.

T h is  j u d i c i a l  r e c o g n i t i o n  of  c i r c u l a r s  has  
fo l lo w e d  two d i f f e r e n t  p a t h s .  On t h e  one hand,  th e  
c o u r t s  have uph e ld  c e n t r a l  gu idance  and judged th e  
pe rfo rm ance  o f  a u t h o r i t i e s  by r e f e r e n c e  t o  s t a n d a r d s  
l a i d  down by government d e p a r tm e n t s .  At t h i s  l e v e l  
o f  a d m i n i s t r a t i o n  i t  i s  t h e  l e g a l i t y  o f  th e  c o u n c i l ' s  
r e s p o n se  r a t h e r  t h a n  t h a t  o f  th e  c i r c u l a r  i t s e l f  
which comes u n d e r  s c r u t i n y .  T h is  j u d i c i a l  su p p o r t  
o f  c i r c u l a r s ,  a c c e p t i n g  th e  need f o r  d e p a r tm e n ta l  
a d v ic e ,  has  t end ed  t o  l e g i t i m a t e  and c o n s o l i d a t e  
c e n t r a l  c o n t r o l  over  l o c a l  a u t h o r i t i e s .  The case  
of  B r i s t o l  D i s t r i c t  C ounc i l  v .  C la r k ,  i n  p a r t i c u l a r ,  
j u d i c i a l l y  conf i rm ed  t h e  c e n t r e ' s  r o l e  as  o v e r s e e r  
of  l o c a l  p o l i c y  d i s c r e t i o n  and a f f i r m e d  th e  M i n i s t e r ' s  
n a t i o n a l  r e s p o n s i b i l i t y  f o r  p o l i c y ,  s t r e n g t h e n i n g  
t h i s  f u r t h e r  by a c c o rd in g  a dv ic e  i n  c i r c u l a r s  a 
l e g i s l a t i v e  s i g n i f i c a n c e .  On o t h e r  o c c a s i o n s ,  th e
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c o u r t s  have sought  t o  c o n t r o l  and r e s t r i c t  t h e  use  
of  c i r c u l a r s  by examining t h e i r  a u t h o r i t y  and l e g a l 
i t y .  We have seen  how th e  t r a d i t i o n a l  method of 
c a r r y i n g  out  government p o l i c y  was th ro u g h  s t a t u t e  
and s u b o r d in a te  l e g i s l a t i o n .  These laws and th e  
manner o f  t h e i r  e x e c u t io n  were s u b j e c t  t o  s c r u t i n y  
by th e  c o u r t s  as  and when d i s p u t e s  a r o s e .  Govern
ments have r e c e n t l y  r e s o r t e d  t o  a nove l  p ro ce d u re  
which seems a t  t im e s  to  withdraw e x e c u t iv e  a c t i o n  
from th e  c o n t r o l  o f  t h e  c o u r t s  a l t o g e t h e r .  A sub
sequen t  s e c t i o n  shows how th e  j u d i c i a r y  has  responded  
by d e v e lo p in g  e s t a b l i s h e d  p r i n c i p l e s  i n  an a t t e m p t  to  
r e g a i n  c o n t r o l  ove r  l e g i s l a t i v e  a c t i o n  i n  c i r c u l a r s .

The common i n t e r e s t  of  t h e s e  d i v e r g e n t  deve lop 
ments l i e s  i n  d i s c o v e r i n g  th e  e x t e n t  t o  which th e  
c o u r t s  have been  a b le  and w i l l i n g  t o  i n t e r f e r e  w i th  
t h e  a d m i n i s t r a t i v e  and p o l i c y  u s e s  of  c i r c u l a r s  -  
t o  p a s s  from p o i n t s  o f  law t o  p o i n t s  of  f a c t  and 
f i n a l l y  on to  m e r i t s .  The j u d i c i a r y  has long  ap p ea r 
ed r e l u c t a n t  t o  i n t e r v e n e  i n  d i s p u t e s  a f f e c t e d  by 
n a t i o n a l  o r  l o c a l  p o l i c y  c o n s i d e r a t i o n s ,  th o u g h t  t o  
stem from i t s  d e t e r m i n a t i o n  t o  remain  n o n - p o l i t i c a l .  
J .A .G .  G r i f f i t h  has s u g g e s t e d ,  however, t h a t  th e  
j u d i c i a r y  i s  h i g h l y  p o l i t i c i s e d .  The c o u r t s  have 
d e l i b e r a t e l y  in v o lv e d  th em se lv es  i n  q u e s t i o n s  of  
p o l i c y ,  w h i le  a t  t h e  same t im e  a t t e m p t in g  t o  p r e s e r v e  
an appearance  of  p o l i t i c a l  n e u t r a l i t y  by always 
u s i n g  rea so n e d  l e g a l  arguments  and a p p ly in g  e s t a b l i 
shed l e g a l  p r i n c i p l e s .  K.W.R. Wade has w r i t t e n  t h a t :

" i f  t h e  c o u r t s  chose t o  s h e l t e r  
b eh in d  l i t e r a l  i n t e r p r e t a t i o n ,  
and t a k e  t h e  words o f  each Act 
a t  f a c e  v a l u e ,  t h e y  would abso lve  
t h em se lv e s  from many d i f f i c u l t  
p rob lem s .  By i n s i s t i n g ,  as  t h e y  
do,  t h a t  t h e  i m p l i c a t i o n s  of  an 
enactment  a re  as  s i g n i f i c a n t  as 
i t s  e x p re s s  p r o v i s i o n s ,  and th e  
powers g iv en  f o r  p u b l i c  p u rpo ses  
a re  as  i t  were h e ld  upon t r u s t ,  
t h e y  e m b ro i l  th em se lv e s  w i th  th e  
p o l i c y ,  m o t ives  and m e r i t s  o f  ad-
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ininistrative action. At the same 
time they must confine themselves 
to applying recognisable principles 
of law, since at all costs they 
must not expose themselves to the 
charge of usurping executive power.

Bristol District Council v. Clark

This 1975 case indicates that in certain circum
stances the judiciary may treat requesting circulars 
containing non-statutory guidance as having legal 
effect. Two advisory circulars were effectively 
converted into a code to be used by the court to 
determine whether discretionary statutory powers had 
been exercised lawfully by local authorities. The 
judgments acknowledged the legislative nature of 
many circulars, arising from the increasing tendency 
for pragmatic government departments to use them in 
place of Parliamentary legislation. The case shows 
the courts’ preparedness to come to terms with this 
practical use and accept that circulars may be in
tended to modify statutory powers.

Part V of the 1957 Housing Act which provides 
for the local management of houses is concerned with 
powers rather than duties. Its imprecision concerning 
the exact nature of these powers is characteristic of 
this type of general enabling legislation. Circulars 
have been issued subsequently to interpret the stat
utory purpose. The powers of local housing author
ities were thought to be limited by the 1957 Act to 
the provision of permanent council houses. Depart
ment of the Environment Circular 1 8 /74 , however, 
suggested that responsibility for securing accommo
dation for the homeless should be undertaken by 
housing authorities. The Act was interpreted as 
giving them power to provide short-term accommodation 
for temporarily homeless persons.

In Lord Scarman’s opinion, local authorities
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exercising the power to provide housing have to:
"give effect to the statutory 
purpose for which the powers 
under the Housing Acts are 
conferred." 3

Circular 18/74 was:
"a good indication as to the 
purposes to be served by the 
Housing Acts"

and was a "relevant matter", within the principle of 
Wednesbury v. Minister of Housing and Local Govern
ment, that a local housing authority must take into 
account when deciding whether or not to evict:

"the court is entitled to inves
tigate the action of the local 
authority with a view to seeing 
whether it has taken into account 
matters which it ought not to 
take into account, or, conversely, 
has refused to take into account 
matters which it ought to take 
into account." 4

Lord Denning supported this view, adding:
"the local authority shall not 
automatically evict a man when 
he falls into arrears with his 
rent. The Home Office have 
issued circulars which contain 
good advice as to the way in 
which local authorities should 
deal with problems of rent arr
ears. If a man is in good em
ployment, the payment of rent 
may sometimes be secured by an 
attachment of earnings order 
instead of an eviction order."

Lord Scarman concluded that it could be an abuse of 
power for a housing authority to evict a tenant with
out first considering these circulars:

"There will be cases where it 
would be the duty of the housing 
committee, after consultation 
with the social services depart
ment, to give consideration 
whether there should be eviction 
or an application for attachment 
of earnings order and an abuse 
of power not to do so."

If powers conferred on local authorities are not ex
ercised so as to give effect to the statutory purpose,
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the authority would, according to Wednesbury, be 
acting in excess of the powers confided in it by 
Parliament.

Although the court did not think it possible 
"to rely on those circulars as imposing any direct 
statutory duty on a housing authority", in certain 
cases a housing committee would have a responsibility 
to consider relevant circulars and a failure to do 
so could provide good evidence of an illegal abuse 
of power. As a result of the Bristol judgment, local 
authorities are now under a strong obligation to 
take note of Ministerial statements issued after 
the original legislation is enacted and containing 
explanations of the statutory purpose and detailed 
proposals about how the statutory powers should be 
exercised. In this way, circulars are being converted 
from voluntary guidance into codes which though not 
possibly entirely mandatory authorities are well ad
vised to follow.

The Court of Appeal’s approach in Bristol could 
easily be applied to other circulars giving local 
authorities guidance about how they should best ex
ercise their statutory powers. Reasonableness and 
lawfulness could be determined in part by ascertain
ing whether the local action conformed to central 
guidance. Criteria of reasonableness are laid down 
in circulars and if an authority departs from central 
advice, this is a factor to be taken into account 
when assessing lawfulness. The courts might main
tain that prima facie, at least, authorities which 
have not heeded central guidance have acted unreas
onably. Lord Denning said that the Home Office cir
culars contained "good advice". This type of subjec
tive political opinion is open to criticism, partic
ularly in the case of short-term Ministerial 
circulars prompted by party political rather than 
departmental considerations. If the courts continue
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to regard all counsel from central departments 
concerning the exercise of statutory powers as 
automatically constituting good advice, great weight 
may be given to circulars in the future when deter
mining the reasonableness of local authority action.

It may be good administrative practice for a 
local authority to take circulars into account. In 
Bristol, Lord Denning attempted to turn this into 
law. It appears that the courts are now prepared 
to intervene when local discretion is not being 
systematically exercised in accordance with guidance 
contained in central circulars. These were recog
nised to be a method of interpreting statutory dis
cretions held by local authorities and of regulating 
their priorities. By assessing the reasonableness 
of local action against political guidance in cir
culars, political decisions never sanctioned by 
Parliament were effectively enforced in a court of law. 
As the national government increasingly seeks to guide 
local policy, the judiciary is starting to require 
subordinate bodies to follow this central direction. 
Although some circulars now constitute public law, 
they continue to be primarily political instruments 
and the more they reflect Ministerial rather than 
departmental opinion the more the courts will become 
entangled in controversial matters of party policy.

Because of the difficulties of bringing public 
law cases, it may be some time before the implications 
of Bristol are further judicially explored but the 
approach taken and the ideas put forward have already 
had some some effect on central-local practice. The 
case has helped to change long-held beliefs about the 
precise nature of what were previously thought to be 
solely administrative documents with no mandatory 
authority. Government departments can now issue more 
forcefully worded circulars circumscribing the exer
cise of statutory powers with greater confidence that
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local authorities will follow their guidance since in 
the last resort the courts may treat such Ministerial 
statements as having some legal effect.

part Two Judicial control

The stumbling block in the way of greater judi
cial control of policy in circulars has been the 
difficulty of discovering a sound legal basis for 
exercising judicial review. Circulars often fall 
outside the normal ambit of review. In those cases 
which come before the courts, there is usually a 
strong political element and it has been imperative 
for the judges to support their decisions with solid 
legal grounds.

Since circulars are predominantly administrative, 
the opportunity for judicial activism in this area 
has been limited. For political and purely practical 
reasons, the administrative process has made a number 
of departures from judicial norms, Judicialised 
procedures are generally found to be an ineffective 
menas of developing national policy since they cannot 
meet the need for versatility and informality. James 
0. Freedman has described their drawbacks in the con
text of American government:

"the effective discharge of re
sponsibilities. . .could not be 
achieved within the case-by-case 
constraints of judicial proced
ures. These responsibilities 
demanded a more extensive and 
versatile set of possibilities - 
rule-making, adjudication, in
dustry-wide conferences, advisory 
opinions - and greater flexibility 
in their employment, by formal and 
informal means, than the historic 
limitations of the judicial pro
cess permitted." 5

These departures from judicial processes, evidenced in
Britain by the changing use of circulars, has meant
that the administrative process has become less acc
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essible and susceptible to judicial control.

Many statutes have conferred extensive discre
tionary powers on Ministers and their decisions are 
generally subject to political rather than legal 
challenge. With the present size and complexity of 
central government departments, reliance on the con
vention of Ministerial responsibility can no longer 
be depended upon as an efficient means of regulation. 
Given the general inadequacy of political controls 
over circulars, can the courts respond to the chall
enge and exercise their own control? For this judi
cial control to be effective, they must learn to 
display a greater understanding of the distinctively 
pragmatic style of the administrative process.

Involvement by the courts in matters of local 
administration is relatively well-established com
pared with the review of central administrative 
action. At this level of administration,, they have 
been less confident of their power to intervene and 
challenge the legitimacy of circulars. Tradition
ally, judicial review has operated within limits 
imposed by the doctrine of Parliamentary Sovereignty. 
The judicial branch is not there to challenge the 
authority of Parliament but to ensure that its will 
is respected by the executive. A further restraint 
has been the convention of Ministerial responsibility 
whereby the Minister is politically answerable to 
the legislature for all circulars issued by his de
partment under his name. The courts have been re
luctant to interfere with political instruments when 
this form of redress already exists. The judiciary 
also recognises that the legislature deliberately 
leaves wide scope for Ministerial discretion to allow 
for a number of policy choices between alternative 
courses of action. Provided administrators act with
in the law, and powers and duties are not usually 
exhaustively defined, the courts cannot interfere
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w ith  th e  a d m i n i s t r a t i o n  of a p o l i c y  which a p p e a rs  to  
d i s c r im i n a t e  a g a i n s t  an e n t i r e  c l a s s .  The on ly  
c irc u m s ta n c e  i n  which th e y  may a c t  i s  where a p a r t 
i c u l a r  i n d iv i d u a l  has been  u n f a i r l y  t r e a t e d .  D e sp i te  
th e s e  c o n s t i t u t i o n a l  d i f f i c u l t i e s ,  t h e r e  a re  i n d i 
c a t io n s  t h a t  c o n d i t i o n s  now e x i s t  f o r  g r e a t e r  j u d i 
c i a l  c o n t r o l  o f  c i r c u l a r s .  To u n d e rs ta n d  how th e s e  
c o n d i t i o n s  a r o s e ,  i t  i s  n e c e s s a r y  to  e x p la in  how th e  
g r e a t e s t  o b s ta c le  p r e v e n t in g  j u d i c i a l  i n t e r v e n t i o n  in  
m a t t e r s  o f  c e n t r a l  a d m i n i s t r a t i o n  was removed.

The id e a  t h a t  a d m i n i s t r a t i v e  f u n c t io n s  sho u ld  be 
e x e r c i s e d  by a c i v i l  s e r v i c e  d id  n o t  ta k e  shape u n t i l  
th e  1890 s .  In  th e  CIBth t h e r e  was no a d m i n i s t r a t 
iv e  m ach inery  a v a i l a b l e  t o  th e  government t o  im ple
ment th e  law which was l e f t  t o  e n fo rc e  i t s e l f  
th ro u g h  v a r io u s  j u d i c i a l  p r o c e s s e s ,  as d e s c r ib e d  by 
Henry P a r r i s :

"The n o t io n  t h a t  government needed 
a d m i n i s t r a t i v e  m ach inery  t o  e n fo rc e  
th e  law , o u t s id e  c e r t a i n  f i e l d s  
such as th e  c o l l e c t i o n  o f  th e  r e v 
enue , was f o r e ig n  to  th e  th o u g h t  
o f  e ig h t e e n t h  c e n tu r y  B r i t a i n .  In  
th e  t r a d i t i o n a l  v iew , law e n fo rc ed  
i t s e l f  th ro u g h  such a g e n c ie s  as  
common in f o r m e r s ,  grand j u r i e s  and 
i n t e r e s t e d  p a r t i e s . "  6

D uring  th e  C19th, ways were g r a d u a l ly  found to  en su re  
t h a t  P a r l i a m e n t ' s  w ish e s ,  i . e .  th o se  o f  th e  govern
m ent, were c a r r i e d  o u t .  With th e  growth o f  th e  c i v i l  
s e r v i c e ,  a ro se  such c o n c e p ts  as a d m i n i s t r a t i v e  f u n c t 
io n s  and a d m in i s t e r in g  th e  government o f  th e  rea lm .
At th e  same tim e  th e  c o u r t s  s t a r t e d  to  deve lop  th e  
p r i n c i p l e  t h a t  i f  a d i s c r e t i o n a r y  a c t  was p u r e ly  ad
m i n i s t r a t i v e  i t  was n o t  re v ie w a b le  by c e r t i o r a r i  and 
d id  n o t  im port a d u ty  t o  a c t  j u d i c i a l l y  i n  acco rdance  
w ith  n a t u r a l  j u s t i c e .  To invoke j u d i c i a l  rev ie w  i t  
became n e c e s s a ry  to  e s t a b l i s h  t h a t  th e  a c t  was n o t  
e n t i r e l y  a d m i n i s t r a t i v e  b u t  c o n ta in e d  a j u d i c i a l  
e le m e n t .  A group o f  c a s e s  in  th e  1890 s h e ld  t h a t  
th e  f u n c t io n s  o f  l i c e n s i n g  j u s t i c e s  d e c id in g  th e
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granting and renewal of licenses were not judicial 
but administrative and consequently not controllable 
by certiorari 7 . In 1948 the case of Franklin v. 
Minister of Town and Country Planning set partic
ularly narrow limits to judicial intervention 8 .
The House of Lords held that the Minister, who in 
the face of objections by local citizens had decided 
to draft his own order for the designation of Steven
age as the site of a new town, was under no judicial 
or quasi-judicial duty and was acting administrativ
ely throughout. Allegations that the final order was 
biased were irrelevant.

Perhaps the most notorious attempt to distinguish 
judicial and administrative acts is contained in the 
report of the Donoughmore Committee:

"If a statute is in general con
cerned with administration an 
executive Department should be 
entrusted with its execution; 
but if the measure is one in 
which justiciable issue will be 
raised in the course of carrying 
the Act into effect, the truly 
judicial determination will be 
needed in order to reach deci
sions, then prima facie that 
part of the task should be sep
arated from the rest, and re
served for decision by a Court 
of Law - whether ordinary or 
specialised, as in circumstances 
Parliament may think right." 9

This distinction is naive and misleading. Issues 
only become justiciable when Parliament, or more 
accurately the executive, decides they ought to be 
and the circumstances in which a Minister chooses to 
propose a judicial form of decision to Parliament 
tend to be those where the government has no policy 
interest in the outcome. There is no difference in 
principle between matters which are already tribunal- 
ised and those which it would be impracticable to 
subject to a judicialised process, such as the allo
cation of council houses or accommodation for old
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people.

It is only comparatively recently that the 
courts have discarded the self-imposed limitation 
that they could only intervene when the executive 
was under a duty to act judicially or quasi- 
judicially. This was made possible by the aban
donment op the distinction between administrative 
and judicial acts. Once the courts realised that 
it v/as not possible to draw a realistic distinction, 
the fiction fell away. This liberated them by 
enabling them to enter areas which would have pre
viously been labelled administrative and thus 
excluded from their control. The courts are now 
free to review all types of administrative activity 
and problems regarding the scope of judicial com
petence in the context of circulars no longer arise 
since there is no jurisdictional barrier 10. S.A. 
de Smith has noted that:

"certiorari and prohibition may 
now issue, in a proper case, to 
a body which exercises functions 
which are analytically administra
tive and which is not even required 
to act judicially in the perform
ance of those functions." 11

%ile the courts were rejecting the artificial 
distinction between administrative and judicial 
functions, the 1967 Parliamentary Commissioner Act 
was preserving it. The Ombudsman's role is to in
vestigate complaints of maladministration by bodies 
performing administrative but not judicial or legis
lative functions. The courts have entered areas of 
investigation which have previously been his preserve, 
By remedying governmental malfunctioning which the 
political branch has been either unable or unprepared 
to correct, the judiciary has come to perform a 
virtual ombudsman function. Schwartz and Wade cite 
two American examples of this development in which 
the federal courts awarded relief for maladministra-
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tion, although the administrative actions were poli
tical in nature:

"When a proposed electrical utility 
plant threatened scenic beauty on 
the Hudson River and the relevant 
administrative agency declined to 
give weight to that factor, con
servationist organisations sought 
redress in the federal courts...
When a television station in Miss
issippi practised discriminatory 
programming treating race relations 
problems in a manner unfair to 
Negroes and the agency which regu
lates broadcasting refused to take 
action against the station, repre
sentatives of the listening public 
turned to the federal courts for a 
remedy...In both cases the federal 
courts granted relief, even though 
the refusals of the two administra
tive authorities were clearly acts 
of policy." /|2

The underlying principle which has guided the 
courts during its tentative forays into the territ
ory of general administrative activity has been 
that Ministers cannot act arbitarily but must con
form to standards of good administration. Accord
ing to the case of Padfield v. Minister of Agricul
ture, Fisheries and Food, they must always operate 
within the bounds of administrative propriety in 
keeping with good administrative practice:

"It is said that the decision of the 
Minister is administrative and not 
judicial. But that does not mean 
that he can do as he likes, regard
less of right or wrong. Nor does 
it mean that the courts are power
less to correct him. Good admini
stration requires that complaints 
should be investigated and that 
grievances should be remedied."

The principle of natural justice is also implicit in
this judgment from Re HE:

"Good administration and an honest 
or bona fide decision must, as it 
seems to me, require not merely 
impartiality, nor merely bringing 
one's mind to bear on the problem, 
but acting fairly."
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Building on this principle of natural justice the 
courts have, then, evolved the further principle 
that Ministers must conform to good administrative 
standards. Parliament intends administrative power 
to be exercised in accordance with certain elementary 
principles of fair procedure and these are treated 
as being implied in the statute.

Justice has proposed that Parliament should 
enact "principles of good administration" which 
would be observed as a framework for all central 
departments and local authorities 13. Such a code 
of principles clarifying and expanding the common 
law principles of natural justice is much needed, 
as Wraith and Lamb have indicated:

"The courts could not investi
gate what was administratively 
wrong in the absence of a state
ment of what would have been ad
ministratively right - in the 
absence, that is, of a body of 
law which defined how administra
tive decisions ought to be made, 
and of an enforceable code of 
procedure governing the steps 
which public authorities must 
take when deciding any matter 
affecting the interests of the 
public." 14

In the United States, the 1946 Administrative Pro
cedure Act embodies à legally enforceable admini
strative code. At present there is no equivalent 
statutory code in Britain but the conditions now 
exist for a Division of the High Court to be set 
up to deal exclusively with matters of administrative 
law and to formulate principles of good administration 
which could be applied to all manner of administra
tive activity, including the use of central circulars 
by government departments.

H. V .  Criminal Injuries Compensation Board, ex p .  Lain 

Will the courts become more closely involved in
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controlling non-judicial administrative acts? The 
1967 case of Lain indicated that the judiciary is 
prepared to adjudicate non-statutory administrative 
schemes and to give formal administrative arrange
ments the force of law 15. Certiorari might issue 
to quash a decision of the Board even though it has 
no statutory constitution. The Board distributes 
compensation to victims of criminal injury from 
funds voted by Parliament and administered under a 
published scheme which is laid before Parliament but 
not formally enacted. Although the Board makes ex 
gratia payments and claimants have no legal rights, 
Lain and subsequent decisions illustrated the courts’ 
strong determination to preserve ultimate control 
over government decisions affecting individual rights 
and to frustrate attempts to use various legislative 
or administrative devices to avoid judicial review. 
Dicta in these compensation cases could equally be 
applied to other administrative schemes contained in 
circulars.

The government had announced in Parliament and 
distributed to potential applicants a document 
describing the system of distribution of compen
sation:

"the published scheme as amended 
from time to time by successive 
Home Secretaries combines the 
two functions of informing the 
Board of the principles under 
which the Grown expects it to 
act in the distribution of the 
Crown's bounty and of informing 
the public, as prospective claim
ants, of the principles and pro
cedure on which the Board will 
act." 16

The rules were administrative instructions from the 
Home Secretary to the Board by prerogative act of 
the Crown and not made any statutory authority. 
Nevertheless, Lain held that certiorari would lie 
to quash a decision of the Board not made in accord
ance with the rules. The claim failed on its merits



173

but later claims have been successful. Two con
cerned the meaning of providing compensation for 
"personal injury directly attributable to a crime 
of violence...or to an arrest or attempted arrest 
of an offender". Although the Board's decisions 
were intra vires, they were based on a misinterpre
tation of this provision and there were errors on 
the face of the record. The courts, then, treated 
the rules as if they were statutory. Non-compliance 
was itself a ground for quashing a decision of the 
Board and not merely something to be taken into 
account when considering whether the Board had 
acted fairly. When enforced in this way, the rules 
and instructions were legislative in effect and thus 
subject to judicial control. In the case of Lain,
Lord Diplock referred to the historical origins of 
government without legislation:

"It may well be a novel develop
ment in constitutional practice 
to govern by public statement of 
intention made by the executive 
government instead of by legis
lation. But this is no more than 
a reversion to the ancient practice 
of government by Royal Proclam
ation, although it is now subject 
to the limitations imposed upon 
that practice by the development 
of constitutional law in the 17th 
century...a proclamation cannot 
deprive any subject of any rights 
to which he is entitled at common 
law or by statute, or grant to
him any immunities to which he is
not so entitled."

The compensation cases established that certiorari 
is available to enforce published administrative rules 
which the public are intended to rely upon where there
is a clear duty to give fair and correct decisions. A
case concerning the Home Office's published instruct
ions to immigration officers provided an opportunity 
to develop this principle further but the Court of 
Appeal refused to apply the analogy of the compens
ation cases in the 1977 case of R. v. Home Secretary,
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ex parte Kosenball 17, The rules were not delegated 
legislation or rules of law but simply rules of 
practice for the guidance of immigration officers and 
tribunals and a breach did not in itself provide 
sufficient ground for quashing an order of the Home 
Secretary. Mandamus would not be granted to make 
him observe the rules. Instead, the court held that 
it would have regard to them when considering whether 
immigration authorities had acted fairly. This is 
a similar judicial approach to that adopted in Bristol 
which suggested that the courts may treat any dis
regard of government guidance and instructions in 
circulars, although not legally enforceable in them
selves, as establishing a strong prima facie case of 
unreasonableness.

Laker Airways Ltd. v. Department of Trade

Many procedures involving the use of circulars . 
have been designed by the central departments to be 
entirely administrative, hoping to exclude judicial 
scrutiny and control. However, we have seen that 
the courts are no longer dissuaded from examining 
circulars 'merely because they appear to be admini
strative in character. The first means of subjecting 
circulars to judicial review is based on the princi
ple that their policy must conform to that of the 
original legislation enacted by Parliament. They 
may explain and interpret but may not conflict with 
existing policy by exceeding the limits laid down.
The courts interpret Acts of Parliament as authori
sing action which has some particular purpose and 
circulars must conform to and not go beyond this 
stated or implied purpose. In the case of Laker 
this first principle was invoked 18.

The decision halted a government attempt to 
bring about a major change of policy by issuing 
guidance which conflicted with the general object-
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ives of the authorising statute. The Secretary of 
State intended to reverse the previous policy of 
encouraging competition between state-owned and 
privately-owned airlines not by an amending bill 
but by guidance "set out in writing, probably in 
a White Paper" 19. Instead of being used to supple
ment the objectives of the statute as intended by 
Parliament, the guidance overruled the statutory 
criteria and the Oourt of Appeal held that the Min
ister was acting ultra vires. In two respects the 
particular circumstances of the case were unusual. 
Ministerial guidance was specifically statutorily 
authorised and the policy objectives of the legisl
ation were expressly stated and relatively clear. 
Could the court’s approach nevertheless be applied 
to frustrate similar attempts to use guidance in 
circulars as a backdoor method of legislating?

Laker’s Skytrain service had been licensed by 
the Civil Aviation Authority in accordance with the 
express policy of the 1971 Civil Aviation Act that 
British Airways should not have a monopoly. The 
The Labour government, wanting to reverse this 
policy, used their statutory power to give guidance 
to the C.A.A., directing them not to license compe
ting airlines and to review existing licenses. In 
the High Court, Laker Airways argued that Mr. Shore’s 
instructions in the second guidance were ultra.vires 
his powers under the 1971 Act.

Section 3 (1) of the Act stated that in carry
ing out its functions the G.A.A. was to have regard 
to four criteria, one being that it should secure 
that at least one airline, not controlled by the 
British Airways Board, should have the opportunity 
to participate in providing air transport services. 
Section 5 (2) empowered the Secretary of State, 
after consultation with the C.A.A. and on the appro
val of both Houses of Parliament, to give written
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guidance to the Authority on the performance of its 
functions. Section 4- (5) empowered the Minister to 
give directions in a number of specified circum
stances. According to Lord Boskill:

"if it had been intended that the 
guidance could so override the 
criteria this could have been 
stqted in the simplest terms."

In  his introductory speech at Second Heading of the
Bill, the Minister of Trade said:

"The power of general direction 
contained in Clause 4 (5), common 
to public body statutes, cannot 
override the general objectives 
in Clause 3 (1); in other words, 
it cannot be used to upset what 
Parliament decides the objectives 
to be." 20

It can be inferred that the power to issue the lesser 
form of guidance was also not intended to be used to 
reverse the general policy criteria.

The government’s lawyers argued that the policy 
of the Act could be overridden by guidance but the 
Appeal Court decided that this strained the powers 
beyond what could have been contemplated by Parlia
ment. Lord Denning held that since the 1971 Civil 
Aviation Act required the C.A.A. to perform its 
functions in such a way as to achieve the general 
objectives, any guidance must be consistent with 
these objectives. Contrasting guidance with direct
ions, he said that the former could not reverse or 
contradict the general objectives of the statute.
The guidance was subordinate to Acts of Parliament 
and could not override the law of the land. Para
graphs 7 and 8 disclosed:

"so complete a reversal of policy 
that to my mind the White Paper 
cannot be regarded as giving 
’guidance’ at all."

It went beyond the Secretary of State’s powers:
"In marching terms it does not 
say ’right incline’ or 'left 
incline’. It says ’right about
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turn'. That is not guidance 
but the reverse of it."

While the Minister was entitled to reverse previous
policy:

"he should have introduced an 
amending bill and got Parlia
ment to sanction it. He was 
advised apparently, that it 
was not necessary, and that it 
could be done by 'guidance'.
That, I think, was a mistake."

The element of Parliamentary approval was not crucial 
to the decision. Although the guidance had been san
ctioned by both Houses, the court still held that it 
was invalid. Lord Roskill agreed with Lord Denning 
that Parliament intended guidance and directions to 
be separate and different. The latter powers could 
overrule the policy criteria but only in the except
ional circumstances specified by the Act.

The court held the Minister's guidance to be 
ultra vires even though it was only discretionary.
The C.A.A. was not under a duty to follow the guid
ance. The 1971 Act provided that the Authority had 
to perform its functions in the manner which it 
considers is best calculated to achieve the objectives 
and M.P. s were told that it would exercise consider
able discretion. Lord Denning said that the C.A.A. 
had to follow the Secretary of State's guidance but 
added this qualification:

"Even so, the Authority is allowed 
some degree of flexibility. It is 
to perform its functions 'in such 
a manner as it considers is in 
accordance with the guidance'.
So, while it is obliged to follow 
the guidance, the manner of doing 
so is for the Authority itself."

The guidance could only be said to be mandatory in 
the sense that it explained and amplified the obj
ectives which the C.A.A. had to follow.

The case of Laker may be authority for the 
general proposition that where an administrative



178

body i s  a u th o r i s e d  to  e x e r c i s e  s t a t u t o r y  pow ers, 
M i n i s t e r i a l  gu idance  in  c i r c u l a r s  as to  how th e s e  
powers shou ld  be e x e r c i s e d  must conform to  th e  
g e n e ra l  p o l ic y  o b j e c t i v e s  o f  th e  o r i g i n a l  l e g i s l 
a t i o n  and i f  c o n t r a r y  t o  th e s e  p r i n c i p l e s  th e  Min
i s t e r  i s  a c t i n g  beyond h i s  powers and th e  a u t h o r i t y  
i s  under  no o b l i g a t i o n  to  obey him. The case  o f  
B r i s t o l  has shown t h a t  to  th e  e x te n t  t h a t  c i r c u l a r s  
c o n ta in  good ad v ic e  as  to  how s t a t u t o r y  powers shou ld  
be e x e r c i s e d ,  th e y  may be a u t h o r i t a t i v e  and o b l ig a 
t o r y  in  e f f e c t  i f  a c o u r t  would be more i n c l i n e d  to  
conclude  t h a t  an a u t h o r i t y  ig n o r in g  c e n t r a l  gu idance  
had a c te d  u n re a so n a b ly  and u n la w fu l ly .  The c o u r t  
presumed t h a t  th e  c i r c u l a r s  c o n ta in e d  good ad v ic e  
abou t l e g i s l a t i v e  p o l i c y  and by n o t  exam ining w hether 
th e y  conformed to  th e  g e n e ra l  p o l i c y  o b j e c t i v e s  o f  
th e  o r i g i n a l  l e g i s l a t i o n  s t r e n g th e n e d  th e  a u t h o r i t y  
o f  th e  c e n t r a l  d e p a r tm e n ts  t o  l e g i s l a t e  by c i r c u l a r .  
L ak e r ,  on th e  o th e r  hand, r e p r e s e n te d  a d i f f e r e n t  
developm ent s in c e  i t  q u e s t io n e d  th e  v a l i d i t y  o f  
c e n t r a l  gu idance  c o n t r a r y  to  th e  o v e r a l l  p o l i c y  ob
j e c t i v e s  o f  th e  a u t h o r i s i n g  s t a t u t e .

The p o t e n t i a l  f o r  a d m i n i s t r a t i v e  law c o u r t s  
a f t e r  L aker to  cu rb  th e  p r a c t i c e  o f  l e g i s l a t i n g  by 
c i r c u l a r  may be l i m i t e d  by th e  d i f f i c u l t i e s  o f 
a p p ly in g  th e  case  t o  l e s s  s t r a ig h t f o r w a r d  b u t  more 
t y p i c a l  s i t u a t i o n s .  The 1971 C i v i l  A v ia t io n  Act 
s p e c i f i c a l l y  a u th o r i s e d  th e  S e c r e t a r y  o f  S t a t e  to  
g iv e  g u id a n c e .  I t  was a r e l a t i v e l y  s im ple  m a t te r  
f o r  th e  c o u r t  t o  d e c l a r e  th e  gu idance  i n v a l i d  s in c e  
i t  co u ld  ho ld  t h a t  > i t  c l e a r l y  c o n f l i c t e d  w ith  th e  
A c t ' s  e x p re s s  p o l i c y .  The p o l i c y  o b j e c t i v e s  o f  th e  
l e g i s l a t i o n  were c o n ta in e d  w i th in  th e  s t a t u t e  which 
e n ab led  th e  c o u r t  to  re a c h  i t s  c o n c lu s io n  more 
r e a d i l y -  The ju d g es  d ec id ed  t h a t  th e  i n s t r u c t i o n  
in  p a ra g ra p h  7 o f  th e  1976 guidance  t h a t  th e  C.A.A. 
shou ld  n o t  a l lo w  c o m p e t i t io n  w ith  th e  s ta te -o w n e d  
a i r l i n e  was c o n t r a r y  to  th e  c r i t e r i a  i n  s e c t i o n  5
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of the Act that the Authority should ensure that at 
least one other independent airline should have the 
opportunity to provide air transport services. Al
though this interpretation was strongly disputed by 
the government's lawyers, the legislative policy 
appeared clear compared with most Acts. Discovering 
their objectives is made more difficult when they are 
not written into the statute but only vaguely implied. 
In Bristol, the court referred to the circulars them
selves to supply the intention of the original stat
ute, a dangerously circular approach. It is doubt
ful whether there is any impartial non-political 
basis on which the courts could decide whether the 
policy of the circular conflicted with that of the 
statute.

The Laker decision countered the philosophy of 
the 1971 Civil Aviation Act. The court adopted a 
narrow, literal and legalistic approach towards the 
interpretation of the Act’s objectives which defeated 
the intetion of the pragmatic department to design an 
administrative scheme allowing major policy changes 
to take place without having to amend the broad frame
work of existing legislation. The guidance was en
visaged to be the means by which government policy 
would be laid down. In 1959 the Committee of Inquiry 
into Civil Air Transport suggested that desired 
modifications of policy would be promulgated by a 
change of guidance 21* The Act would allow for 
major policy changes to be made within its widely 
stated policy objectives. The government's lawyers 
maintained before the Appeal Court that the policy 
of withdrawing Laker’s licence was within the ob
jectives of the Act and not contrary to the criterion 
relating to competition. The Act did not demand 
competition on each individual route and a second 
airline, British Caledonian, continued to operate.
The Civil Aviation Authority was not intended to be 
independent of the government but subject to its
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control of the broadest policy lines in civil 
aviation, including the private/public sector 
balance and general competition. By asserting the 
C.A.A.*s independence, the court's decision further 
undermined the conceptual basis of the scheme. It 
appeared to take policy control out of the govern
ment's hands to such a great extent that it prompted 
this comment in The Times on competition between 
airlines:

"One question raised by the judge's 
decision is whether the Government 
are able to have a policy in these 
matters." 22

Ironically, the original intention was that the
scheme would operate independently of the courts:

"the objectives and the guidance, 
which will be in general terms, 
mainly about economic considerations, 
are not suited to ultimate decision 
by the courts. Appeals, therefore, 
must lie with the Secretary of 
State." 23

M i n i s t e r i a l  c o n s e n ts  f o r  th e  s a l e  o f  c o u n c i l  houses

The second principle developed by the judiciary 
to curb the growth of policy in circulars not subject 
to Parliamentary scrutiny is that statutes only 
authorise reasonable action. The courts may consider 
the circumstances surrounding the issuing of a cir
cular to discover if the departmental action arose 
from improper motives or a wrong assessment of the 
legal position. The crucial question is whether the 
decision not to use legislation was a proper one.
The courts again rely on the notion that it is Parl
iament's function to introduce major new policy.
The Minister may be wrong to accept civil service 
advice that a policy could be carried out by circulars 
alone since a deliberate attempt to by-pass the legis
lature may constitute improper motives. This chapter 
closes by examining the legality of Ministerial 
consents for council house sales, in particular the
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Minister of Health's blanket refusal to give his 
consent in the late 194C s and early 1950 s. Al
though never challenged in the courts, Mr. Sevan's 
action was probably unreasonable and an unlawful 
fetter of his discretion.

The power of local authorities to sell their 
housing stock has always been subject to the consent 
of the Minister. Judicial review may be made easier 
by the lesser legal status of consents contained in 
circulars compared with more formal subordinate 
legislation. Because Statutory Instruments exerci
sing legislative powers delegated to Ministers are 
required to be laid before both Houses of Parliament, 
the courts have been reluctant to attack them on the 
grounds of their unreasonableness. Consents put in 
circulars are not presented to Parliament and as a 
consequence review is not so constrained by concepts 
such as Parliamentary Sovereignty and the separation 
of powers. All executive power has legal limits and 
is accordingly subject to the control of the courts.
As the central departments have striven to create 
wide discretionary powers in legislation, the judicial 
branch has responded by developing principles govern
ing the proper exercise of statutory powers. The 
extent of the legal parameters within which Ministers 
must operate when dealing with the sale of council 
houses is now considered.

V7hether the Minister gives his consent for in
dividual sales or for general local authority sales 
schemes is a policy decision made in a political ' 
rather than judicial capacity. Its merits are 
essentially a matter for Parliament. However, the 
decision has a legal impact since statutory powers 
are invoked and the courts are legitimately inter
ested in the legal consequences. Although judicial 
review is concerned with the legality rather than 
the merits of Ministerial action and limited to an
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examination of the manner in which consent is given 
or refused, evaluating the reasonableness of a policy 
decision may inevitably involve examining the policy 
motives of the Minister. The line separating law 
and policy becomes blurred and the merits of the 
exercise of a Ministerial discretion may indirectly 
come under review, although the courts maintain re
luctance to encroach openly on executive activity.

Until 1^90statutory authority for the sale of 
council houses tuas contained in section 1 0 4  of the 
1957 Housing Act:

"the consent of the Minister may 
be given generally either to all 
local authorities or to any local 
authority or authorities and 
either in relation to all houses 
or to any house or houses, and 
may be given subject to such con
ditions as the Minister thinks 
expedient..."

The Minister hacg a very wide statutory discretion as 
to how and when to exercise his power to give consent, 
There was no statutory guidance about how the discre
tion migAê be exercised or the requisite state of the 
Minister's mind before he mfghe lawfully issue consent 
(the section probably involves a difficult subjective 
test) or the standards to which the exercise of the 
power must conform. Although statutes often contain 
no criteria by which the Minister’s actions can be 
judged, the courts have developed their own rules 
for ensuring that wide discretionary powers are not 
abused. ’Vhat constitutes abuse was determined by the 
judiciary whose rulings placed legal limitations
on the Minister's power to consent to council house 
sales. This judicial control has been based not on 
detailed interpretation of express statutory pro
visions but on a general assumption that Parliament 
must have impliedly intended the conferred powers to 
be exercised in a reasonable manner. The limits, 
then, have been developed by the courts according to 
principles of vires.
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One such principle is that where a Minister 
has a statutory duty to exercise a genuine discre
tion in each individual case, he cannot lawfully 
abdicate from performing this duty by making a 
general policy statement that under certain con
ditions he is not prepared to even consider appli
cations. Parliament intends the Minister to exercise 
a genuine discretion. Strictly applying a general 
policy without making a proper investigation is an 
unlawful fetter. In the 1970 case of British Oxygen 
Company Limited v. Board of Trade, Lord Reid was of
the opinion that it was not illegal for a Minister
to adopt and adhere to a policy or rule provided any 
special case was still considered on its merits:

"He may formulate a policy or make 
a limiting rule as to the future 
exercise of his discretion, if he 
thinks that good administration 
requires it, provided that he listens 
to any applicant who has something
new to say...the general rule is that
anyone who has to exercise a statut
ory discretion must not 'shut his 
ears to an application.A Ministry 
or local authority may have had to 
deal already with a multitude of 
similar applications and then they 
will almost certainly have evolved a 
policy so precise that it could well 
be called a rule. There can be no 
objection to that, provided that the 
authority is willing to listen to 
anyone who has something new to say." 24-

In the following year, the case of Stringer v. Mini
stry of Housing and Local Government confirmed that 
while the Minister could adopt a particular policy 
and refuse applications on the basis of that policy, 
there remained a duty on him to form a judgment on 
the facts of each case presented to him 2 5 .

An instance of a likely unlawful fetter of dis
cretion took place in 194-6 when the Minister of 
Health issued a circular informing all local auth
orities that no consent for council house sales under 
section 79 of the 1936 Housing Act would be forth-
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coming "except in particular cases". The section 
provided that:

"the authority may...(a) with the 
consent of the Minister, sell or 
lease any houses on the land... 
subject to such covenants and 
conditions as he may think fit 
to impose."

Did this place a statutory duty on Mr. Bevan to form 
a judgment on the facts of each application? In the 
1968 case of Fadfield v. Minister of Agriculture,
Lord Diplock said that the imposition of a duty by 
a statute does not require any particular form of 
words:

"It is perhaps unusual for a duty 
to be imposed in respect of an 
act mentioned in a mere protatic 
phrase such as that under consider
ation in the present statute. But 
even such a phrase can do so if the 
subject matter with which it deals 
compels the conclusion that Parlia
ment must have intended to impose 
a duty in respect of the doing of 
that act."

Lord Pearce added that to allow the Minister to throw 
a complaint away unread would enable him to set aside:

"the obvious intention of Parlia
ment, namely, that an independent 
committee...should investigate 
grievances."

The court concluded that the Minister was under a 
duty to consider whether a complainant should have 
access to a remedy.

The 1936 Housing Act did not expressly place a 
duty on the Minister. However, it is likely that 
this was Parliament’s intention since it would not 
have sanctioned the Minister to ignore entirely a 
reasonable application sent to him for determination. 
He probably not only had a discretion whether to 
exercise his power to give consent but was also under 
a duty to consider every application from a local 
authority, an interpretation given weight by Mr. 
Macmillan’s comment at Second Heading of the 1932
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Housing Bill that in cases where a claim was put 
forward by a local authority which seemed to him 
unwise it would be his duty to give reasons why he 
did not think it was a scheme to which he should 
give his consent. Nevertheless, some doubt remains. 
The House of Lords in the case of Fadfield was not 
unanimous in its remarks. Lord Morris dissented and 
Lord Upjohn maintained that if Parliament had in
tended to place the Minister under a duty to refer 
every complaint to the committee it would have used 
different words.

The legality of Mr. Bevan’s circular on the 
issue of fettered discretion turns on the significance 
of his statement that he would give his consent "in 
particular cases". The total absence of consents 
for a period of six years after the circular was iss
ued suggests that the Minister was not in practice 
prepared to consent to any proposals. Whether he 
adopted a general policy involving a blanket refusal 
to even consider the facts of proposals suggested to 
him is a disputed question of fact. The 1874 case 
of Macbeth v. Ashley established that a course of 
conduct involving the consistent rejection of appli
cations belonging to a particular class may justify 
the inference that the competent authority had 
adopted a policy to refuse all applications. During 
the Report Stage of the 1952 Housing Bill Mr. Enoch 
Powell said that the Minister had intimated in his 
circular that under existing conditions he was not 
prepared to consider any applications for consent.
His general policy not to consent to council house 
sales evidently covered all circumstances. The six 
year block on sales suggests that the phrase "except 
in particular cases” was inserted to reassure local 
authorities that the Minister would operate within 
the law by considering all proposals on their indi
vidual merits, although he had little intention of 
doing so in practice.
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Mr. Sevan's complete refusal to consent to 
council house sales might also have been challenged 
on the grounds of unreasonableness. Lord Wrenbury 
stated the doctrine in general terms in the 1925 
case of Roberts v. Hopwood:

"A person in which is vested a 
discretion must exercise his 
discretion upon reasonable 
grounds. A discretion does not 
empower a man to do what he 
likes merely because he is 
minded to do so - he must in 
the exercise of his discretion 
do not what he likes but what 
he ought. In other words, he 
must, by the use of his reason, 
ascertain and follow the course 
which reason directs. He must 
act reasonably." 26

In  P a d f i e l d  i t  was h e ld  t h a t  by r e f u s in g  to  r e f e r  
th e  m ilk  p r o d u c e r s '  co m p la in t  t o  th e  s t a t u t o r y  comm
i t t e e  th e  M in i s t e r  had u n la w fu l ly  u sed  h i s  d i s c r e t i o n  
to  f r u s t r a t e  th e  p o l i c y  o f  th e  A ct, even though i t s  
words were m ere ly  p e rm is s iv e :

"Parliament must have conferred 
the discretion with the intention 
that it should be used to promote 
the policy and objects of the Act; 
the policy and objects of the Act 
must be determined by construing 
the Act as a whole and construction 
is always a matter of law for the 
court. In a matter of this kind it 
is not possible to draw a hard and 
fast line, but if the Minister, by 
reason of his having misconstrued 
the Act or for any other reason, so 
uses his discretion as to thwart or 
run counter to the policy and ob
jects of the Act, then our law would 
be very defective if persons aggrieved 
were not entitled to the protection 
of the court."

Accordingly, the legality of Mr. Sevan's actions 
could have been contested on the basis that Parlia
ment not only intended the Minister to exercise a 
genuine discretion in each case but, by enacting the 
section, intended consents to be actually given. By 
effectively banning council house sales, the Minister 
defeated the objective of the Act which v;as to provide
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for the continuing sale of local housing stock. By 
not using the power in the way intended by Parlia
ment, he had acted unreasonably and the court could 
intervene in this policy decision. The success of 
this argument would have depended on the court's 
own interpretation of the true intent and purpose 
of the Act.

It is not possible to state with any certainty 
which approach would have been followed by the courts 
had Mr. Sevan’s circular and his subsequent actions 
been litigated. As S.A. de Smith has written, they 
will often:

"characterise a discretion as ju
dicial when they wish to assert 
powers of review but as executive 
or administrative when they wish 
to explain their inability or un
willingness to measure it by ref
erence to any objective standard." 27

The courts might have rejected the argument of un
reasonableness or refused to interfere, in the view 
that the exercise of Ministerial was governed by 
general considerations of national policy.
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CONCLUSION

In  th e  1949 c ase  o f P a tc h e t t  v . Leathern, Mr. 
J u s t i c e  S t r e a t f i 'e l d  s e v e r e ly  c r i t i c i s e d  th e  u se  o f 
c i r c u l a r s  to  s u b -d e le g a te  l e g i s l a t i v e  pow ers. H is 
o b s e rv a t io n s  on th e s e  "c u rse d "  in s tru m e n ts  p ro v id e  
a s h o r t  summary o f th e  c o n s t i t u t i o n a l  im p e r fe c tio n s  
o f c i r c u l a r s :

"W hereas o rd in a ry  l e g i s l a t i o n ,  by 
p a s s in g  th ro u g h  b o th  Houses o f 
P a r l ia m e n t o r ,  a t  l e a s t ,  ly in g  on 
th e  t a b l e  o f  b o th  H ouses, i s  th u s  
tw ic e  b le s s e d ,  t h i s  ty p e  o f s o -  
c a l l e d  l e g i s l a t i o n  i s  a t  l e a s t  
fo u r  tim e s  c u rs e d . F i r s t ,  i t  has 
seen  n e i t h e r  House o f  P a r l ia m e n t;  
se c o n d ly , i t  i s  u n p u b lish e d  and 
i s  i n a c c e s s ib le  even to  th o se  
whose v a lu a b le  r i g h t s  o f p ro p e r ty  
may be a f f e c te d ;  t h i r d l y ;  i t  i s  a 
jum ble o f  p r o v is io n s ,  l e g i s l a t i v e ,  
a d m in is t r a t iv e  o r  d i r e c t i v e  in  
c h a r a c t e r ,  and som etim es d i f f i c u l t  
to  d is e n ta n g le  one from  th e  o th e r ;  
and f o u r t h ly ,  i t  i s  e x p re sse d  n o t 
in  th e  p r e c i s e  lan g u ag e  o f  an Act 
o f  P a r l ia m e n t  o r  an O rder in  
C ounc il b u t  in  th e  more c o l lo q u ia l  
language  o f  c o rre sp o n d e n c e , w hich 
i s  n o t  a lw ays s u s c e p t ib le  to  th e  
o rd in a ry  canons o f  c o n s t r u c t i o n . " i

A m ajo r theme o f  t h i s  s tu d y  has been  th e  way in  
w hich th e  n a tu re  and developm ent o f  c i r c u l a r s  has 
been  shaped by th e  p ra g m a tic  s t y l e  o f  governm ent de
p a r tm e n ts .  We have seen  t h a t  d e p a r tm e n ta l a c t io n  
in  t h i s  a re a  has been  m o tiv a te d  by  such p r a c t i c a l  
c o n s id e r a t io n s  a s  a d m in is t r a t iv e  c o n v en ien c e , f l e x i 
b i l i t y  and ex p ed ien cy  r a t h e r  th a n  by any d e s i r e  to  
conform  to  good s ta n d a rd s  o f c o n s t i t u t i o n a l  p r a c t i c e .  
In d e e d , d e p a rtm e n ts  have r e s o r te d  to  u s in g  c i r c u l a r s  
w ith  th e  d e l i b e r a t e  i n t e n t io n  o f  a v o id in g  c o n v e n tio n a l  
c o n s t i t u t i o n a l  c o n t r o l s  w hich i n h i b i t  governm ent 
e f f i c i e n c y .  A dopting  p rag m a tic  s ta n d a rd s  v e ry  o f te n  
le a d s  t o  a c t io n  w hich i s  c o n s t i t u t i o n a l l y  u n d e s i r a 
b l e .  I t  would a p p ea r t h a t  th e  m ost e f f e c t i v e  and
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v a lu e d  p ro c e s s e s  o f  governm ent in e v i t a b ly  te n d  to  be 
th o se  w hich u n f o r tu n a te ly  a re  n o t s u b je c t  to  e f f e c t i v e  
d e m o c ra tic  a c c o u n ta b i l i ty  and c o n tr o l  b u t  ta r n is h e d  
w ith  th e  b ru sh  o f  a u th o r i ta r ia n i s m .
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APPENDIX A 

Q u e s tio n n a ire

To w hich d ep artm en t a re  c i r c u l a r s  f i r s t  se n t?
Which d ep a rtm e n ts  r e c e iv e  c o p ie s  o f hou sin g  c i r c u la r s ?  
Who i s  r e s p o n s ib le  f o r  th e  i n t e r p r e t a t i o n  o f  h o u sin g  
c i r c u la r s ?
When h o using  c i r c u l a r s  c o n ta in  l e g a l  a s p e c ts  who 
s u p p l ie s  th e  l e g a l  ad v ice?
Are th e r e  law y ers  a t ta c h e d  to  th e  h o using  d ep artm en t 
o r  does th e  a u th o r i ty  have a s e p a ra te  l e g a l  d e p a r t 
ment?
I s  c o u n s e l 's  o p in io n  e v e r  so u g h t abou t th e  w ording 
o f h o u sin g  c i r c u l a r s ?
Have th e r e  been  any p a r t i c u l a r  p rob lem s o f  i n t e r p r e 
t a t i o n  w ith  r e c e n t  s a l e s  c i r c u la r s ?
Does th e  a u th o r i ty  have c o n s u l ta t io n s  w ith  th e  DoE 
abou t th e  i n t e r p r e t a t i o n  and c o n te n t  o f h o using  
c i r c u l a r s ?  What form do th e y  ta k e ?
How a re  c o u n c i l lo r s  in fo rm ed  ab o u t h o u sin g  c i r c u la r s ?  
Do th e y  r e c e iv e  c o p ie s?
By what c r i t e r i a  a re  h o u sin g  c i r c u l a r s  r e p o r te d  to  
th e  r e l e v a n t  com m ittee?
What e f f e c t  d id  th e  March and May l e t t e r s  have on 
th e  c o u n c i l 's  s a l e s  p o l ic y ?
How d id  th e  a u th o r i ty  r e a c t  to  th e  l e t t e r s ?
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Q u e s t io n n a ire  co m p le ted  and r e tu rn e d  by th e  
fo l lo w in g  a u t h o r i t i e s ;

M id -B e d fo rd sh ire  D i s t r i c t  C o u n c il 
B le tc h le y  D i s t r i c t  C o u n c il 
C h e s te r f i e ld  D i s t r i c t  C o u n c il 
C h i l t e r n  D i s t r i c t  C o u n c il 
Crewe and N antw ich D i s t r i c t  C o u n c il 
D ork ing  D i s t r i c t  C o u n c il 
G lo u c e s te r  D i s t r i c t  C o u n c il 
Borough o f  H a r tle p o o l  
H untingdon  D i s t r i c t  C o u n c il 
L a n c a s te r  C ity  C o u n c il 
N ew castle  C ity  C o u n c il 
N orthavon  D i s t r i c t  C o u n c il 
N ottingham  D i s t r i c t  C o u n c il 
N uneaton  D i s t r i c t  C o u n c il 
R yedale  D i s t r i c t  C o u n c il 
S carb o ro u g h  D i s t r i c t  C o u n c il 
JS ed g fie ld  Borough C o u n c il 
Sevenoaks D i s t r i c t  C o u n c il 
N orth  S h ro p s h ire  D i s t r i c t  C o u n c il 
S o u th en d -o n -S ea  D i s t r i c t  C o u n c il 
S to k e -o n -T re n t D i s t r i c t  C o u n c il 
T hu rrock  D i s t r i c t  C o u n c il 
Borough o f  T orbay



192

In te rv ie w s  co n d u c ted  a t  th e  fo l lo w in g  a u t h o r i t i e s :

London Borough o f  B ex ley
London Borough o f  B rom ley
C helm sford  D i s t r i c t  C o u n c il
London Borough o f  E a l in g
London Borough o f  E n f ie ld
London Borough o f  H arin g ey
London Borough o f  Harrow
London Borough o f  I s l i n g to n
London Borough o f  K ingston-upon-T ham es
London Borough o f  M erton
S ou th  O x fo rd s h ire  D i s t r i c t  C o u n c il
London Borough o f  R ed b rid g e
London Borough o f  S u tto n
C ity  o f  W estm in s te r
Woking D i s t r i c t  C o u n c il
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APPENDIX B

The W orld a t  One BBC R adio 4 O c to b er 22 1980 

Robin Day:
Some m a g is t r a te s  a re  r e p o r te d  to  be c r i t i c a l  o f  th e  
Home S e c r e t a r y 's  c i r c u l a r  s u g g e s t in g  t h a t  few er 
p e o p le  sh o u ld  be rem anded in  c u s to d y  and t h a t  few er 
p e o p le  sh o u ld  be g iv e n  p r i s o n  s e n te n c e s  b e ca u se  o f 
th e  w o rsen in g  c r i s i s  in  th e  p r i s  o n s . The Home 
S e c r e t a r y 's  c i r c u l a r  to  m a g is t r a te s  was i s s u e d  a f t e r  
c o n s u l ta t i o n  w ith  th e  Lord C h a n c e llo r  and th e  Lord 
C h ie f  J u s t i c e . . .M r. D avid K id n e r i s  C le rk  to  th e  
C oven try  C i ty  j u s t i c e s  and i s  h o n o u ra ry  s e c r e t a r y  
t o  th e  J u s t i c e s '  C le rk s  S o c ie ty .  I  ask ed  him why he 
had a t ta c k e d  th e  Home O f f ic e  c i r c u l a r  to  m a g is t r a te s  
a s  "an  u n w a rran ted  in te r f e r e n c e  by  th e  e x e c u tiv e  w ith  
th e  j u d i c i a r y " .

D avid K id n e r:
By im p l ic a t io n  th e  c i r c u l a r  i s  s u g g e s t in g  t h a t  some
how o r  o th e r  m a g i s t r a t e s ' c o u r t s  can  ap p ro ach  th e  
ev e ry d ay  t a s k  t h a t  th e y  have o f  d e c id in g  w h e th e r o r  
n o t  someone sh o u ld  be i n  c u s to d y  in  some d i f f e r e n t  
way.

R obin Day:
I s  n o t  th e  c i r c u l a r  v e ry  c a r e f u l l y  worded so a s  n o t  
to  be an i n s t r u c t i o n  b u t  t o  be a s u g g e s t io n  to  mag
i s t r a t e s  a s  to  how a p u b l ic  em ergency m ight be d e a l t  
w ith ?

D avid K id n e r:
I  a p p r e c ia te  th e  v e ry  c a r e f u l  w ord ing  b u t I  go back  
to  my i n i t i a l  p o in t  t h a t  by im p l ic a t io n  i t  i s  b e in g  
su g g e s te d  to  m a g is t r a te s  t h a t  th e y  can ap p ro ach  
t h e i r  d e c is io n  m aking in  a d i f f e r e n t  way and my con
t e n t i o n  i s  t h a t  m a g i s t r a t e s ' c o u r t s  a l r e a d y  p r o p e r ly  
a p p ly  t h e i r  m inds to  th e s e  im p o r ta n t  d e c is io n s  and
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t h a t  any s u g g e s t io n  from  o u ts id e  t h a t  o th e r  f a c t o r s  
sh o u ld  make them lo o k  a t  th e s e  d e c is io n s  in  a d i f f e r 
e n t  m anner i s  o b je c t io n a b le .

R obin Day:
I  u n d e rs ta n d  t h a t  v iew  b u t p resu m ab ly  th e  Home Sec
r e t a r y  and th e  L ord C h a n c e llo r  m ight say  to  you i f  
th e y  were h e re  t h a t  h e re  i s  a g rav e  c r i s i s  w ith  
h u n d re d s , in d ee d  th o u s a n d s , o f  p e o p le  in  p o l ic e  
c e l l s  who ough t n o t  to  be th e r e  and i t  i s  o n ly  r i g h t  
to  draw m a g i s t r a t e s ' a t t e n t i o n  to  th e  n a tu r e  o f  th e  
c r i s i s  so t h a t  th e y  may b e a r  i t  i n  mind when d e a l in g  
w ith  p e o p le  b e fo re  them .

D avid K id n e r:
I  a c c e p t  to  some e x te n t  t h a t  m a g is t r a te s  l i k e  anyone 
e l s e  m ust be aware o f  th e  c r i s i s  w i th in  th e  p r i s o n  
s e r v ic e  and th e  d i f f i c u l t i e s  th e  p o l ic e  a re  u n d e r
g o in g  a t  th e  p r e s e n t  tim e  b u t v iew ed from  th e  bench  
th e y  can n o t a llo w  t h a t  s i t u a t i o n  to  d e f l e c t  them 
from  th e  p ro p e r  e x e r c i s e  o f  t h e i r  f u n c t io n s .  I  t h in k  
t h a t  th e  fu n c t io n  o f  th e  e x e c u tiv e  i s  to  p ro v id e  th e  
n e c e s s a ry  se c u re  accom m odation t h a t  flo w s from  th e  
d e c i s io n  m aking o f  th e  c o u r t ,  ^he b a l l  i s  f i r m ly  in  
th e  c o u r t  o f  th e  e x e c u t iv e .

Robin Day:
I s  i t  new, how ever, f o r  Home S e c r e t a r i e s  and Lord 
C h a n c e llo rs  to  draw  m a g i s t r a t e s ' a t t e n t i o n  to  a 
p a r t i c u l a r  p rob lem  and to  su g g e s t  t h a t  s e n te n c e s  
m igh t be s h o r t e r  o r  lo n g e r  o r  o th e r  s u g g e s t io n  o f  
t h a t  k in d ?  T hat has happened b e f o r e ,  h as  i t  n o t?

D avid K id n e r:
N a tu r a l ly  th e  Home S e c re ta r y  has c e r t a i n  d u t i e s  in  
r e l a t i o n  to  P a r l ia m e n t  and l e g i s l a t i o n  and th e  o th e r  
h ig h  j u d i c i a l  o f f i c e s  can  make pronouncem ents ab o u t 
th e  way m a t te r s  sh o u ld  be ap p roached  w i th in  th e  
norm al l e g i t im a te  sp h e re  o f  t h e i r  a c t i v i t i e s  b u t  I
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j u s t  q u e s t io n  w h e th er t h i s  i s  r i g h t  a t  t h i s  s t a g e .
I  c e r t a i n l y  r e c a l l  no s i m i l a r  in te r v e n t io n  in  my
lo n g  e x p e r ie n c e  a s  a j u s t i c e s '  c l e r k .

Robin Day:
I  th e n  asked  th e  fo rm er Lord C h a n c e llo r ,  Lord Elwyn 
J o n e s , f o r  h i s  comment on Mr. K id n e r* s  o p in io n  t h a t  
t h i s  Home O f f ic e  c irc u la r  i s  an u n w a rran ted  i n t e r 
f e r e n c e  w ith  th e  j u d i c i a r y .

^ o rd  Elwyn Jo n e s :
I  do n o t  th in k  t h a t  i t  i s  an i n te r f e r e n c e  a t  a l l .
What h as been  done i s  to  draw th e  m a g i s t r a t e s ' a t t e n 
t i o n  to  f a c t s  t h a t  may n o t be known to  them , nam ely ,
th e  c r i s i s  w hich has a r i s e n  a b o u t th e  i n a b i l i t y  to  
accommodate p e o p le  s e n t  to  p r i s o n .  The d i r e c t i o n ,  
o r  r a t h e r  th e  c i r c u l a r ,  i s  n o t  i n  te rm s o f  ta k in g  
away from  th e  m a g is t r a te s  th e  u l t im a te  d i s p o s a l  o f 
c a s e s  o f  p e rs o n s  on b a i l .  I'he lan g u ag e  i s  v e ry  
c a r e f u l l y  e x p re s s e d  -  i t  may be d e s i r a b l e  to  a d jo u rn  
th e  p ro c e e d in g s .

Robin Day:
But Mr. K id n e r* s  p o in t  on t h a t  was t h a t  th e  im p l i 
c a t io n  i s  p e r f e c t l y  c l e a r  t h a t  th e  e x e c u tiv e  a re  
t e l l i n g  th e  m a g is t r a te s  how to  c a r r y  o u t t h e i r  
j u d i c i a l  d i s c r e t i o n  in  d e a l in g  w ith  p e o p le  b e fo re  
them .

Lord Elwyn Jo n e s :
I t  i s  t e l l i n g  them  to  g iv e  c o n s id e r a t io n  to  th e  
s p e c i a l  d i f f i c u l t i e s  a r i s i n g  te m p o r a r i ly  in  a p e r io d  
o f  c r i s i s  and I  sh o u ld  have th o u g h t t h a t  i f  th e y  
f a i l e d  to  do t h a t  th e  e x e c u t iv e ,  i f  t h a t  i s  th e  r i g h t  
way o f  d e s c r ib in g  u s ,  th e  Lord C h a n c e llo r ,  th e  llord  
C h ie f  J u s t i c e  and th e  Home O f f ic e  would be n e g le c t in g  
t h e i r  d u ty .
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Robin Day:
You s a id  th e  c i r c u l a r  drew m a g i s t r a t e s ’ a t t e n t i o n  
to  c e r t a i n  f a c t s  w hich may n o t be known to  them  
ab o u t th e  p r i s o n  c r i s i s  b u t  Mr. K id n e r ' s answ er to  
t h a t  was t h a t  m a g is t r a te s  know p e r f e c t l y  w e ll  abou t 
th e  p r i s o n  c r i s i s  and i t  i s  n o t  t h e i r  r e s p o n s i b i l i t y  
to  d e a l  w ith  p e o p le  b e fo re  them on th e  b a s i s  o f  w hat 
i s  wrong w ith  th e  p r i s o n s .

Lord Elwyn Jo n e s :
T hat may w e ll  be so b u t  a l l  th e  c o u r t s  have g o t to  
f a c e  th e  r e a l i t y  o f  th e  e x i s t i n g  s i t u a t i o n .  You 
c an n o t j u s t  wash y o u r hands o f f  i n  an  a lo o f  way and 
say  t h a t  i t  i s  none o f  o u r b u s in e s s  w hat w i l l  happen 
to  p e o p le  who a re  s e n t  to  p r i s o n  i f  i t  i s  c o n s i s t e n t  
w ith  th e  m a g is t r a te s  h av in g  th e  u l t im a te  d e c is io n  
a s  i t  i s  h e re  te m p o r a r i ly  to  p o s tp o n e  th e  b u s in e s s  
i f  th e y  th in k  t h a t  a c a se  may r e s u l t  i n  a te rm  o f  
im prisonm en t f o r  th e  tim e  b e in g .

Robin Day:
Mr. K id n e r a ls o  s a id  t h a t  he c o u ld  n e v e r  remember in  
h i s  lo n g  e x p e r ie n c e  o f  w ork ing  in  m a g is t r a te s  * c o u r t s  
any c i r c u l a r  o f  t h i s  k in d  w hich w ent so f a r  a s  i t  d id  
in  a d v is in g  o r  t e l l i n g  m a g is t r a te s  w hat th e y  ough t 
to  d o .

Lord Elwyn Jo n e s :
I  p r e f e r  y o u r f i r s t  p h ra s e  a d v is in g  and s u g g e s t in g  
r a t h e r  th a n  t e l l i n g .  I t  i s  an e x c e p t io n a l  s i t u a t i o n  
c a l l i n g  f o r  tem p o ra ry  m ea su re s .
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p e rso n  sh o u ld  lo s e  h i s  l i b e r t y ,  th e n  to  p r i s o n  he 
w i l l  go and i t  i s  f o r  th e  e x e c u tiv e  to  make room 
f o r  h im ". The d e p a rtm e n t s t r e s s e d  t h a t  th e  c a r e 
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t o  i n t e r f e r e  w ith  th e  s e n te n c in g  pow ers o f  j u s t i c e s .  
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CHAPTER THREE

Most o f th e  m a te r i a l  in  t h i s  c h a p te r  i s  b a sed  on 
in te r v ie w s  w ith  o f f i c i a l s  from  c e n t r a l  and lo c a l  
governm en t. P r i n c ip a l  and d e p u ty  h o u sin g  o f f i c e r s  
from  a random sam ple o f  d i s t r i c t  c o u n c i ls  i n  London 
and th e  S o u th -E a s t w ere c o n ta c te d  by l e t t e r  and 
o v e r h a l f  were w i l l i n g  to  see  me f o r  p e r io d s  ra n g in g  
from  h a l f  an h o u r to  an e n t i r e  a f te rn o o n .  The 
m ee tin g s  were in fo rm a l in  n a tu r e .  Contem poraneous 
n o te s  w ere ta k e n .  The in te r v ie w s  to o k  p la c e  from  
M ay-Septem ber 1979 and c o v e red  h o u s in g  c i r c u l a r s  
g e n e r a l ly  w ith  s p e c i a l  a t t e n t i o n  b e in g  fo c u s se d  on 
th o s e  r e l a t i n g  to  th e  s a le  o f  c o u n c i l  h o u se s . T h is  
was an im p o r ta n t p o l i t i c a l  i s s u e  a t  b o th  n a t i o n a l  
and l o c a l  l e v e l s  d u r in g  t h i s  p e r io d .  Most c o u n c i ls  
had r e c e n t ly  a l t e r e d  o r  w ere in  th e  p ro c e s s  o f  
ch an g in g  p o l ic y  in  th e  l i g h t  o f  th e  March and May 
c o rre sp o n d e n c e . To p r e s e rv e  c o n f i d e n t i a l i t y  in  
t h i s  p o l i t i c a l l y  c o n t r o v e r s i a l  a r e a ,  th e  comments 
o f  th e  h o u sin g  o f f i c e r s  spoken to  a re  n o t  a t t r i b u t e d  
to  any i n d iv i d u a l l y  named a u th o r i ty  i n  th e  t e x t .
To supp lem en t th e  p e r s o n a l  in te r v ie w s  w ith  m a te r i a l  
from  a u t h o r i t i e s  f u r t h e r  a f i e l d ,  a q u e s t io n n a i r e  
was p re p a re d  w hich  was com ple ted  and r e tu r n e d  by 
o v e r th r e e  q u a r t e r s  o f  th e  h o u s in g  o f f i c e r s  ap p ro a 
ched ( s e e  A ppendix A ). In  a d d i t i o n ,  in te r v ie w s  were 
co n d u c ted  w ith  r e p r e s e n ta t i v e s  from  th r e e  l o c a l  a u th 
o r i t y  a s s o c i a t io n s  -  th e  A s s o c ia t io n  o f  M e tro p o li ta n  
A u t h o r i t i e s ,  th e  A s s o c ia t io n  o f  D i s t r i c t  C o u n c ils  
and th e  London B oroughs A s s o c ia t io n .  F i n a l l y ,  two 
s e n io r  c i v i l  s e r v a n ts  r e s p o n s ib le  f o r  th e  d r a f t i n g  
o f  c o u n c i l  house s a l e s  c i r c u l a r s  w ere spoken to  a t  
th e  D oE 's m ain London o f f i c e s  in  Marsham S t r e e t .

1 D erek S e n io r ,  Memorandum o f  D is s e n t , R oyal Comm
i s s i o n  on L oca l Government in  E n g la n d , p .  59 , Cmnd 
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1978.
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8 The G u a rd ia n ’ s ex p o su re  o f  s e c u re  u n i t s  was b a sed  
on docum ents r e l e a s e d  by  th e  Home O f f ic e  t o  th e  l e g a l  
o f f i c e r  o f  th e  N a t io n a l  C o u n c il f o r  C iv i l  l i b e r t i e s .  
M iss H a r r ie t  Harman, a f t e r  th e  C o u n c il had o b ta in e d
a s e r i e s  o f  High C o u rt d is c o v e ry  o rd e r s  f o r  th e  
p u rp o se s  o f  a damages a c t io n  b ro u g h t by an e x -c o n t r o l  
u n i t  inm ate  a g a in s t  th e  d e p a r tm e n t. These docum en ts, 
w hich had been  re a d  o u t i n  c o u r t ,  w ere shown to  a 
G uard ian  r e p o r t e r ,  D avid L e ig h . In  a c a se  b ro u g h t 
by th e  Home O f f ic e  a g a in s t  M iss Harman, Mr. J u s t i c e  
P a rk  r u le d  on November 27 1980 t h a t  she had b ro k en  
a c o u r t  u n d e r ta k in g  im p lie d  i n  law  n o t t o  d i s c lo s e  
th e  e ig h t  hundred  p a g es  o f  Home O ff ic e  m in u te s , memo
ra n d a  and d r a f t s  and a n o th e r  u n d e r ta k in g  g iv e n  to  th e  
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con tem pt o f  c o u r t " .  The e f f e c t  o f  th e  judgm ent i s  
t h a t  an  o f f i c e r  o f  th e  c o u r t  who a s s i s t s  in  th e  
a c c u ra te  r e p ro d u c t io n  o f  p u b l ic  docum en ts, such  a s  
c i r c u l a r s ,  can  be b re a k in g  th e  law . A no ther judge 
who had e a r l i e r  g ra n te d  a d is c o v e ry  o rd e r  commented 
"The b u s in e s s  o f  governm ent i s  d i f f i c u l t  enough a s  
i t  i s  and no governm ent c o u ld  c o n te m p la te  w ith  equa
n im ity  th e  in n e r  w ork ings o f  th e  governm ent m achine 
b e in g  exposed  to  th e  gaze  o f  th o s e  re a d y  t o  c r i t i c i s e  
w ith o u t a d eq u a te  know ledge o f  th e  background  -  and
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